DOCUMENT RESUME 



ED 212 554 

.AUTHOR 
VlTLE 



SO 013 910 



. INSTITUTION. 

SPONS AGENCY 

, - 

REPORT NO 
PUB DATE 
GRANT 



AVAILABLE FROM 



EDRS PRICE 
DESCRIPTORS 



D . C . ; 



IDENTIFIERS 
ABSTRACT 



White,' David M., Ed. 

Towards a Diversified Legal Profession: An inquiry 
into the Law School Admission Test, Grade - Inflation, 
and Current Admi'ssions Policies [with a] A Statement . 
fro.m the National Institute of Education "An 
Investigation into the Validity and Cultural Bias. of 
the Law "School Admission Test". 

National 'Con&ference of Black Lawyers, Inc., Ne-w York, 
N.Y. / 
National In.st.. of Education (ED) , Washington, 
/'Spencer Foundation, Chicago, 111. 
ISBN-0-910758-01-12 
81 

' NIE-G-79-0079 

424p.; Some small prfnt~eccurs throughout document 
..and may not reproduce clearly from EDRS in 

microfiche. » 
• National Conference of Black Lawyers, Inc., 126 W. 

"119th Street? New York, NY 10026 ($12.95). 

• • ■ • • * - , r 

MF01 Plus 'Postage. PC Not Available .from EDriS.. 
•*Admission Criteria; *College Applicants; Educational 
Needs; Educational Research; *Ethnic Bias; 
; Evaluation; Higher Education; *Law Schools; *Minority 
, Groups; -'Selective Admission 
*Law School Admission Test * 



1 



This is the- final report and critique, which 
investigated the law school admissions process, and especially the, 
■role of the Law School Admission Test (LSAT) • within that process, for 
possible bias against minority applicants. The study involved the 
reanalysis o.f existing data. Results show that current admission 
policies ( unfairly limit the enrollment of minority applicants. The 
report begins by' reviewing the Bakke decision. It then examines each 
of the .components of the Admissions Index which is a weighted 
combination of the undergraduate grade point average (UGPA) and the 
LSAT score. Overall, the UGPA is less biased against minorities than 
is the LSAT. The report presents evidence that shows the differential 
effect of adding^SAT scores to UGPA's for minorities vs. whites. The 
author examines items from the "Law. School Admission Bulletin, and 
LSAT Preparation Material" which is commonly used for, practice by 
potential test takers. Factor's inherent in the LSAT which joighlTbe^ 
contributing to low test performance for mi norrfcies-arfe Explained .. 
Finally the Thorndike and Cole model s_f or-admites ions decisions are 
evaluated. Th* .report's rec annexations include: . ad justing the LSAT • 
scores of minority applicants .in recognition of possible cultural 
bias in the test^eviufuating LSAT scores on an individual basis 
through extensive preview of applicant files;, separating evaluations 
formimrfity applicants; and disregarding LSAT scores. Without * 
^exception, reviewers, who critiqued the s$udy agreed with the 



>r minofti 
tcreption , 

author's* concern for the rethinking of current admission^ policies. 
However^ many Reviewers pointed />ut problems with the methodology 
used,, With £he .validity of the report's conclusions ,', and with the 



final set of recommendations. 
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' 1 y Introduc tion ' V ' *- \ 

<N V • . \ 

Q \ This monograph is the final report submittedxo NIE. by Mr. David White, 

Li-J . \ - \ • 

National Conference of Black Lawyers, as part of a. one-y^ar grant award 

(NIE-G-79-0079) to study possible biases against .minorities *in law school 

'admissions policies and practice^. Parts of the study, including support fo£ 

» 

a conference and publication of 'the results, were funded by a grant from the 
Spencer Foundation. " 

NIE has prepared the following statement based on extensile reviews which 
wete obtained according to the procedures outlined in the next Section. This 
statement is being -made' by NIE because of the public interest in the general • 
topic area plus the controversial nature of the conclusions and recommendations 

• V 1 1/ ' 

J 

in the report. . 

p * * i 

Review. Process - . * 

This report has received extensive reviews by researchers and policy makers^ 
-'during the conduct of the study as well as_af_ter -the -firs tTdr aft report was 
received by^IIE7~~ Throughout the conduct of the study, Mr ^ White waS; -guided by 
a six-member multi-disciplinary advisory panel which commented on technical afcd 
. policy matters.* In addition, during the course of the^Study two conferences weare ' 

-Or 1 
* „ " * 

conducted to provide feedback, on the draft report* The first conference was held 

, o ' * • , v 

^ in Berkeley ^ California, where 60 participants heard and, commented on the draft. 

to — • 

\ This conference was supported by the Spencer Foundation; , a report of the pro- 

o • * 

ceedings of that conference was prepared for the foundation and will.be published 
in the near future. The second conference was held at NIE ^here several NIE « 
q staf^-people heard Mr. White 1 s presentation and conn^nte.1 on various, aspects of 
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the draft report. Mr. White has indicated that he considered comments from both 

* •• ' , 

of these conferences- in finishing the final report. ' 

Antiaipating wide-spread Interest in his study and recognizing the contro- 
versial nature of the report's- findings, NIE initiated- an external review of the 
final report. S^vea: outside reviewers agreed to evaluate final the report. 
These 'reviewers represented the major audiences for the report: t^he test 
publisher, (Educational. Testing Service) the I^aw School Admission Council, 
researchers, attorneys, psychometricians , and/law school admissions - officers/ 



Reviewers were asked to comment 



on three general themes: the research methodology, 



the validity of the conclusions' based on the evidence presented, and the 
appropriateness of recommendation for changes in law school admissions procedures', 
The^e comments form the, basis for this statement. 
Overview of the Report 




The purpose of the study .was to inv4^jBpate the law school admissions process, 
and. especially the role of the Law School Admission Test (LSAtr) within that ■ 




process, for possible bias , against .minority applicants. The original idea of the* 

proposal was suggested by the recent Bakke vs Regents of the University of • - 

>' California decision which called for fairer admissions^policies in Higher education. 

The proposal requested support primarily for reanalysis of existing data. 

award was 'iSade thrdfcgh an unsolicited- grants competition.. 
■# • 

The report is divided into seven- sections , plus an extensive appendix of an- * 

notated reference notes. The report begins with a look at each of the components 

* • » 

( of the Admissions Index Which is a-weighted combination of \indergraduate grade " 
point averafce x (DGPA) aiwd the. (LSAT) test score. Section I reviews the Bakke 
decision, Section 2 discusses the problems of imperfect predictability of law 
school grades using the Admission's Index, especially for minorities. Then in 
^Sections 3 and 4 the report* discusses each of the two components of the Index: 
college grades and .the LSAT. When reviewing UGPA differences between minorities 

£5!£ - 3 - 
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and whites, ihe report states thit, "The general content of college grades as an 
indicator of a variety of personal and academic factors is the same .for grades 

earned by students or by minority students." Overall, the author 

• * . - ' . ' , ■/ . ' ^ • * 

concludes that the UGPA is less biased against minorities than is the LSAT, in 

spite of differences between the grading practices of traditionally-black 
colleges and those* of majority colleges ♦ ' 

In; the next -section, the report presents evidence that shows the differential 
effect of adding LSAT scores to UGPA's for nfinoritles vs, whites, -After pre- 
senting~this data, which was taken from a Law School Admission Council report, , 
the report attempts to explain what factbrs inherent in the LSAT might, be con- 
tributing to low test performance for minorities Hampered. by an inability to 
receive copies of the test itself (the report* was" completed before Truth-in 
Testing legislation was enacted in New York which mandated release of some 'forms 
of the LSAT), the author restricted his analysis Co items listed in the Law 
School Admisssion Bulletin and LSAT Preparation Material - (1979-80)' which is 



i 1 

commonly used for practice by potential test taker£. -The report lists several 
factors that might affect the performance of minority test takers, including; ; 

+ ^ver6 time limits or eontent which is insensitive to minority group traditions 

" < ■ \ - * \ '> 

'and ignorant of miaority community values; content which reinforces prejudicial 

« * * * • 

stereotypes about minority group members; and cdntetit which "shows ignorance of the 

history of black culture ♦ Here the. analysis is based largely otf the author's own 

y i T 

analytical thinking; he examines item after, item in the Bulletin and suggests how 
the item might be confusing, misleading or insulting to minority test takers ♦ He 
expands his, arguement beyond the' identification lof potentially biased items; he 
theorizes tha^t once a minority applicant encounters an 0§f ensile or insulting . 

'item, his ^rlTer performance on the rest of the. test will necessarily suffer. 

r 

The report also presents evidence that performance on the LSAT is more related 
to extraneous variables, such as race, family* income and age, than it is to 1 

gfc • • ' 4 - ' 

,™ """" * | . *x , 
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1 WlA 

performance in law school or success as a lawyers 

Infection 5 Mr./ White famines what happens when UGPA and LSAT scores are 
combined into a singly number for use in admis signs decisions. He discussess 
at length the problems and fallacies associated with using a weighted sum: 
Pmhlems such as overprediction, a faulty criterion variable, pendulum effects, 
iverprediction for low scor^s^ and the/effects of creeping grade inflation. 

S ecti o n 6 examines problems with the use of first yearf la>Kschool grades 

as tbe ultimate criterion for measuring the validity of the. LSAT. The report 

# * 

concludes that this criterion is unrelated to future success as a latfyer as well 

as to general success in law school; The repbrt suggests th^ indicators used ^/ 

in, admissions decisions should be able to predict these longer-term outcomes. 

gke- finall^^Uo consigDS^pf a discussion of Thorndike 1 )* and Cole 1 )! models 

~jjff admissions decisi^ni^the^uthor^ own evaluation of the adequancy of these ■ 

models, and reconjmendations for further consideration in trying to establish a 

race-fair admissions policy for law schools. Recommendations include: 

1) adjusting the LSAT scores of minority applicants in recognition of possible ^ 

cultural bias in the test; 2) evaluating LSAT scoresfon an individual basis 

through, extensive review~of applicant .files ; 3) separate evaluations of minority 

and majority applicants t aAd 4) disregarding LSAT scores. The report does not 
* ' • 

advocate one policy over another, stating ."No single evaluation process- or j 
definition of fairness can command paramount legitimacy (p. 131), " as long as the 
, goal remains to .remove unfairness against minority applicants. 
Highlights of Reviewers Comments 

Without exception, reviewers agreed with the ^asic goal of the report— to 
promote adequate representation of minorities in law schools— and they agreed with 
the. author's concern for a rethinking qf current admissions policies which, appear 
to unfairly 'limit the enrollment of minority applicants I However, many reviewers ^ 
pointed out 'problems with "the methodology, used, with the validity of the report's 
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conclusions , - and with the final set 0 of recommendations, the next three sections 

will deal wififc^each of these problems in turn, but first -we f ll examine what 

reviewers pointed out as its most positive aspects. 

• * * 

* <. * " 

Several reviewers indicated that the r^rt" would b^"valuabie for 

admissions officers to read , and think about. For example, mo$t reviewers cited 

the value of the report as an intsitial step in sensitising admissions officials 

to real as well as potential problems ±n current .admissions policies, especially 

those that rely heavily on LSAT scores. Other reviewers commented very positively 

on the identification of new areas for further research, .For example,* the report 

suggests that several mptivational factors may* have adverse impact on minority 

test-takers. In another example, the author -speculates l&at when, a student 

Encounters a troublesome, offensive or culturally biased reading passage or .test 



question, the rest of ^his/her performance on the test" will be adversely affected^ 
Although neither of :'these ideas were tested empirically, in the study, both are 
suggestive of areas for. further ^research. - \ 
As one reviewer put it: 

' L * '. 

It is an extraordinarily useful report. It provides 
a_clear, sensible, well-developed discussion of 
multiple. sources of possible eultural bias in the . 
LSAT,- UGPA's aqd first year law school grades themselves. 
v The.paper also ptovides specific recommendations concerning 
4 changes in-law school admissions policies as they effect 
minority ^applicants!. While many persons in measurement 
and/or law may not agree wish all" of the assumptions, 
* interpretations, and conclusiorls of this report, the paper 

should be a significant catalyst both ior discussion and 
t action concerning the development of new law school admission 
policies, TRevifewer's emphasi^ 



Despite th6se generally positive stfrtenymts concerning the goal of, Vhe 

% t 
/ • » 

report, its' potential role in stimulating new research, and its suggestions tor 
new admissions policies, most reviewers heavily criticized the report for its 
methodological approach the validity of its conclusions, and/or its recom- 
mendations, The problems are discussed in the three sections below. 



Meth'dds ' s ' * >t 

The methodological approach used in this study is one of 



"advocate 11 or. 



"advocacy 11 research. This 'type of research is designed to cqkiylhce the reader 



or to advocate # certain position on policy. ' The researcher 



begins with a 



statement, a belief, or a position, and then searches for exiting dataror 

9 m 4 V 7 

produces a new data that supports the statement, belief or position. The . } ' * 

. { ■ V 

ulimate goal of the ^research is to convince other^ that the researcher's view 
is a valid one. Convincing the reader rests on how well the researcher 
logically presents his evidence and how well the researcher discusses and then 

refutes alternative or contrary explanations. This method is very similar^to ? 

* » 

the way a lawyer builds a brief. » 

Since, this report follows the .advocacy research method, most sections begin, 
with f statement on a position, followed by" examples (anecdotes', research data, or 

expert opinion) which supports the initial position. Reviewers noted that the /# 

• - i 

study seemed like - an "advocacy* statement . 11 Another called it "more of a Jarief 

for th£ plaintiff i" than an inquiry into the facts." 'Some* reviewers found the 

' ' / >- -x ' 
value-laden terms ilsed in the report, which are common in "advocacy research, to be 

. ' ** 

offensive and distracting. 

,i • " ' * 

Some reviewers pointed out that the report made a few incorrect statistical 
interpretations and ignored common sta-tisticaY^propefties of prediction equations; 
In particular, -reviewers noted problems ip .statistics involving the weighting and 
regression fornjulas used "to combine* LSAT sco^res and UGPA into a single admissions 
index. ■ 1 > 



Validity of Conclusions \ 



-5 / / / 



7 

for /this report 



4 



As pointed out above, the methodology chosen for /this report is a deductive 

• % " 

one: A position is taken and then an examples are given in support of that 
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position. This particular approach was most troublesome to reviewers—they % 
often stated that the conclusions were^not supportable from the evidence teiven . 
One ^evi^wer indicated that "Unfortunately, significant sections -of the analysis 
and many of the conclusions included in the study have serious flaws. 11 When 

• * '9 

reviewers cited specif ic 'cases where conclusions seemed overstated or erroneous, 
•they often indicated that the conclusion had gone well beyond the data presented 



# 

or had bee^based on some incorrect assumptions about causes and their potential 
effects.- 

* Several reviewers pointed out tfiat the studies cited in the repprt were 

• selectively chosen, and in a few cases, contrary evidence had been ignored. One 

• Reviewer faulted the report for ignoring a large body of research condijeted by 

/the Law School Admission ' Council wlfich dlmonsj:rates a statistically significant. 

relationship I^tween LSAT scores and law school academic performance and which 

t 

. shows that the LSAT predicts this performance for minorities as veil or better 
than it does for whites. In addition, reviewers noted that in many cases state*- 

* * * 

ments were supported only by rationalization, persuasive argument, expert opinion, 
* '* 

' or the author's own analysis — with no supporting ,d£ta and without, presenting 
other alternatives.. " 

Several reviewers also noted that the author lept from his own analysis of 
items tak^n from the Bulletin to a statement that the LS^T is, culturally biased. 
Such a conclusion rests on several assumptions, many, of which reviewers disagreed 
with: 1) that that author's own analysis adequately represents -how minority stii- 
) dents would preform if ^given that item; 2) that the analysis of other experts 

would agree with his own; 3) tKa\: only minorities would be affected by faulty items; 
4)* that the items, in the Bullfetin^ are equivalent and representative of those 
given ,in the test; and 5) that the presence of biased items within a test makes 

the test itself biased. On tbJLs later point one reviewer pointed out that current 

. < ■ 8 - i ' 

''research indicates that "item bias is a matter of degree rather than yes or no, 

ERIC • 0 
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and test bias and item bias .are not equivalent. It is possible for* some 
test items to be biased against one grotip, othejr items against another, and so 
on, so that in the end the total result of the item biases balance out to 
provide an unbiased test score/ 1 Another reviewer indicated that although- 

White's analysis of the items appears well-reasoned, "Nevefc-the-less, others 

* * * * 

will surely (jisagree with the interpretations . It would' seem his. critique 

* 

might have had more fade validity if done by a panel representing a. variety 
of minority groups/ ' ^ 

report was also faulted for not~ adequately presenting alternative 
explanations. For example, on the topic of item bias one reviewer noted that 
the author assumes m that differences between black and white test performance 
is prima facie evidence that the test is culturally biased; he does not 4 Explore 
the alternative hypothesis that blacks as a groufc suffer^from unequal educational, 
social and economic opportunities — all of which correlate with low test scorel^— 
and which may -be* reflected by poor test performance. 

There were other specific criticisms of the conclusions for example, one 

reviewer complained that the discussion of the potential effects of a speeded test 

* * ' * * 

on minority test performance was extraneous and should have been omitted, 

especially since the report * finally concluded that this point was really mOot. 

Another reviewer faulted the author's criticism of using first year law school 

grades as the predicator, pointing out that other criteria such as "success as a 

lawyer" are much harder to define and quantify. Other reviewers pointed out that 

many of the "problems" of the LSAT — its modest predictive value, the pendulujn 



effect of using a cut-off score to admit applicants, and overprediction for low- 
scoring test takers — are not unique to the LSAT but in fact are artifacts of the 
statistical procedures ijsed^in prediction equations , v no matter what test is used. 
Re c 6mm end k t i o ns 

Most reviewers reacted favorably to the proposed alternative admissions 

eric 9 



it be more defensible than purrerit poljfc 



policies yhich might be more defensible than purrerit policies from a political 
as.well*as legal perspective, A few reviewers, however, felt 1 that the 
recommendations were "not novel" and suffered from some of the same flaws 
as* the Thorndike and Cole models which were criticized at leShgth in the report, 

r » * 

One -reviewer notecj, for example, that npne of the recommendations dealt adequately 

with the problem of determining "acceptable standards" or decision r\ales 

(e.g., cut-off scores) for admitting, applicants, 

* 

One reviewer pointed out that all such predictive models must be validated 

against the entire applicant pool, not just those admitted, a prp^edure which 

tends to reduce estimates of predictive validity. However , /this same reviewer 

f ■ 

note.'s that this is exceedingly difficult to do: "IjE it were possible to deter- 
mine the proportion of white black applicants who would reach some specified 
standard of success if admitted/ one could make a case for admitting students 
from the t^*o groups in those- proportions t (reviewer's emphasis)," 

In the final analysis, most reviewers agreed that problems in admissions 



policies are largely social ones, not psychometric ones; thus "the remedies should 



j 



e based largely on social values and the need for fairness. Several reviewers 



suggested that new policies would evolve out of a merger of ^ftial values plus 
a review of individual qualifications. Test scores might form part 2f \he picture 

of an individual applicants; qualifications, but probably only. a small part, 

* • 

perhaps only for use in some specific cases, 

NIE's Summary Position Statement ■ s . ^ 

As indicated in the grant proposal, this report was^ to "contain a thorough 

review and evaluation of research data , combined with legal analysis "of thm data V 
* * * * • 

* * ♦ * 

in light of Bakke and .subsequent legal developments (p, 23)," ■ Although the 

structure of the final report was not specified, it was to be "designed to be 

of Immediate practical use to law school admission officials (p, 237*" < NIE has 

determined that this -report is acceptable and meets the requirements specified in 



the proposal. 



HIE recognizes that this study follows the style of advoca^research \- a 
position, is taken and the researcher gathers evidence in support of that part- 
icular view. The author cites example after example to support the statement 
that use of the LSAT and the Admissions Index in law school admissions decisions / 
has a detrimental impact on minority applicants and their chances for enrollment. 
The evidence selectively chosen, based solely on the author's judgement' and 
is used" persuasively to make his points. -Advocacy research is legitimate and 
informs other researches and policy makers. It is also a valuable' step toward 
further research. However, in the case of this study, not all reviewers found 
♦the evidence to be incontrovertible. 

Quite the contrary, many pointed out that the report ignores conflicting * 
evidence and does not present alternative explanations for the evidence cited. 
At best the report has suggested som^rpiausible explanations for th^ low instance " 
of minority enrollment in law school. It^may"be true that present admissions 

policies are biased against blacks,- the poor, and other minorities (or women); it """V 

\ 

may be true that once a test taker encounters an offensive item, his/her performance 
suffers; it may be true that the LSAT has culturally unfair 'itenj/ and soon. And 
in fact,- the author cites good reasons why thefee statements might be true, Jiowever, 
most reviewers found the author's arguments unconvincing; they could cite 
counter, examples or could think of alternative' explanations which "the report did 
not present. Few reviewers were completely convinced of his findings. 

The value of. this study is that it does suggest the need for further research' 
in this area, as many reviewers pointed out. . It may not convince all readers"," 
but it certainly causes one to think about what evidence does exist, both 
pro and con, on the present use of the LSAT. -"it also contributes to the generation, 
of new hypotheses. If for no other reason, this report is to be valued for, its 
Co other reseats „ ^ la hobl admlssion3 



A 



-ID- 



policies and, practices . .In this sense the^report fulfilled* one of /its primary 
objectives: to present data for review by other scholars pursuing related re- 



reseafch. 
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Preface 



This volume charfs a road not taken in the famoijs Bakke 
case. The lawsuit resulted in- a record number of briefs 
before the U,S, Supreme Court and generated more 
national attention than any litigated about racial 
discrimination since Brown v. Board of tducation. The 
- petitioner, the* University of California, suggested fpur 
purposes served by the race-conscious admissions program 
at Davis Medical School. Only on^ of those purposes, the 
quest by an academic institution for- a* "diverse student " 
body" was approved bf a majority oi the Justices: This 
volume explores what. Mr! Justice -Powell described as: "a 
fifth purpose,, one which petitioner does not articulate: fair 
appraisal of each individual's academic promise in the light 
of some cultural bias in grading or testing procedures.'^ 

The contributprs to the volume* do not*b||abor litigation 
strategies or merely complete a dormant historical record. 
The issue -of cultural bias in grading *or testing procedures 
.must be exploredto estimate the extent to which the goal of 
{achieving actual diversity within law school and the legal 
profession can be achieved. There remains * danger that - 
subtle but demonstrable discrimination, agains^ cultural 
minorities will continue despite good faith efforts to achieve 
diversity unless bias in tests and grades Is recognized and 
alleviated. Testing bias" does mor$ than*diminish *the 
chances of individual memters.of minority groups to purSqe * 
a professional'career in law or medicine. The threat ppsed'by 
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unacknowledged cultural bias affects all minority group ' 
members, since artificially low measures of the academic 
worth of the best educated members of cultural minorities 
perpetuates the myth disavowed in Brown that certain races 
are , inferior to others. The myth infects all who ignore 
cultural bias and chopse insteadjo/neasure relative mental 
abilities according to a single test'whiqh produces scores 
resulting in labels of "disadvantage". .The road not taken in 
Bakke* therefore, can lead not merely to more minority 
doctors, nor merely to better health car^ for those they 
would have treated, but ultimately to a nation less 
consumed by the mental illness known as racial prejudice. 

President Walter J. Leonard of Fisk University begins the 
volume with a reminder that this is not*the first time 
America has embarked on a course aimed at achieving true^ 
freedom for previously oppressed minorities. The era 
ftfllowing the Civil War began, with ambitious constitutional 
and legislative enactments clearly signaling a^ new Wder. 
The era closed'*with crippling Supreme Court decisions 
reflecting a popular impression that black people Vgjfi 
moving ttfo fast, that they had gone too ftr. The Brown 
decision precipitated the recent civil rights era.^xecutive 
orders and legislation established affirmative action goals. 
Initial gains were made in higher educatiorf. For example, 
the number of minority law students rose from fewer than 
800 across th$ nation in 1964-65 to a decade later. 

Yet^fuch visible gains seemed ma^nif^d in many eyes, 
which overlooked the fact that for every minority law 
student enrolled 'five new law school seats were ^dded for 
white students* .The DeFunis case reflected a t popular, 
perception that blacks and other minorities had again gone 
too far too fast. Although the Supreme Court declared the 
suit moot, a national perception of "reverse*discriminatioq" 
was reinforced. The Bakke case tmpHeWy accepted the 
notion that "reverse discrimination" had occurred. The 
Court endorsed^ limited race-conscious admissions in 
principle but rejected the actual plan followed at Davis 
Medical School, Writing in dissent, Mr. Justice Marshall 
recounted the history of affirmative action 'from the 
Emancipation Proclamation^ through the Brown case in 
which he had argued for the plaintiff, and culminating in 
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the rejection of the Davis program in Bakke; he lamented: 
"I fear we have come full circle." 

s One way of breaking this circle of affirmative action 
^followed by new forms of discrimination is to recognize 
successes achieved through race-conscious programs. The 
Council on Legal Education Opportunity (CLEO) is the 
primary national ^program designed to increase the, 
enrollment in Jaw schools o£ students from economically 
a'nd educational!) disadvantaged backgrounds. Since 1968. 
'some 2,600 persons hatfe met the program's challenge b> 
compiling impressive records of academic and professional 
achievement. This volume includes the first publicly 
reported results of a survey of CLE6 Fellows, compiled by 
Wade J. Henderson and Linda Flores, the Executive and 
Associate D^reotors of CLEO. Their report includes a 
variety-of (compilations of survey responses showing the 
academic success achieved b> the Fellows, including cross- 
tabulations of the six-week summer CLEO Institute 
attended and first-year law school performance, and the law 
school attended and bar passage information. Although the. 
survey data is not a complete accounting of all CLEG. 
Fellows due to difficulty in locating their current addresses 
and some reluctance by law schools to release personal 
data, there is a remarkable consistency of results from the 
range of summer institutes and law schools attended. < 
Particularly remarkable is the fact that the Fellows 'were 
consciously chosen because their LSAT^ scores were 
sufficiently low that the students would probably not have 
been actively recruited, admitted and subsidized by law 
schools in the absence of CLEO support. The topical 
CLEO Fellow scored between 350 and 525 on the LSAT. 
Compared to the entering classes in 1975 at 128 law.schools 
which all had mean LSAT scores of 4 510 or above, the 
CLEO Fellows included.in the survey report had an average 
LSAT of 422. Thus, the success of CLEO lies not only in . 
the increased representation of minority group members in 
law school, but also in the demctostration that students from 
disadvantaged backgrounds can succeed in legal studies 
despite significantly lower LSAT scores. The success of 
♦ CLEO extends beyond law school, however., since the 
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syrvey also shows man> of the Fellows pursuing careers in a 
variety of legal settings..fulfilling a larger national purpose 
of integrating the bar and providing^ more representative 
profession for the benefit of those previous!) lacking legal 
services. The* task of CLEO is to continue its 
accomplishments: the task of the remainder of this volume 
is to provide a research framework for understanding the 
success of CLEO and of all minority law students, most of 
whom did npt participate in CLEO. This understanding will 
shed light both on the prospects for future increases in 
minority participation in law school and on the reasons for 
reassessing * the prevailing law school admissions 
prerequisites. * 

Thfe bulk of this volume was prepared in the wake of the 
Bakke litigation as a report to the National Institute 6J 
Education on the validity and cultural bias of the LSAT. The 
report's major benchmark for comparison is a Candidate's 
undergraduate grade point average (UGPA), tracfeionally a 
major factor in evaluating applicants. The UGPA stands 
both as ^-benchmark for research, indicating the relative 
discriminatory impact of UGPA ^nd LSAT against minority 
applicants and the relative predictive validity of the two, and 
as a benchmark for admissions officials, indicating prior 
academic 'accomplishments in an ' accepted and 
understandable iashion. Since both UGPA and LSAT will 
continue to be used during the admissions process, the 
report seeks to learn whAher placing different emphasis on 
LSAT scores compared to UGPA significantly affects 
admission oppQrtunities for minority applicants or % 
•significantly alters the risk thht ultimate academic failures* 
will be admitted to law school. There is a danger that undue 
emphasis on the LSAT will result in rejection of minority 
applicants with excellent college grades and yet will not yield 
more valid prediction of academic success in law school. If * 
this is occurring; prejudice is being perpetuated by test 
results and minority applicants who could otherwise dispel 
unfortunate .stereotypes are being denied admission. 

Formulas which combine UGPA and LSAT scores into an 
Admissiofts Index for each applicant fail to explain most of 
the eventual variance in law school grades among first year 
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students. The most effective prediction reported accounts 
for approximately 36% of the variance in law school grades. 
This low predictive power is often associated with the* fact ' 
that there is little varitiun ahrortg^fi^aw students qn their 
LSAT scores, since strong competition for law school places 
has raised the average scores of students far above what 
would have sufficed for admission a generation ago. Yet 
computations made in this report indicate that the major 
difficulty with prediction formufes is the fact that there is a • 
negative correlation between LSAT and UGPA in the 
student bodies at most law schools. This means that many 
applicants with low scores of grades were nonetheless 
admitted because they had unusually high grades or scores to 
produce a relatively high Admissions Index. Those laws 
schools which have the greatest discrepancies between 
UGPA and LSAT in their student bodies also exhibit the 
lowest predictive validities for their admission formulas. 
Thus the perplexing process of evaluting an applicant's file 
wth discrepancies between grades and test scores both 
creates /anxiety for admissions officials and lowers the 
general predictive value of the formula. Since applicants 
often have discrepancies between their grades and test 
scores, placing different weight on LSAT compared to UGPA 
in formulas would result in the admission of different people. ' 

The general problem of discrepant predictors^becomes a 
matter of significant social consequence when data on 
minority applicants is compared to data on nonminority 
applicants. For white applicants, good grades or high LSAT 
scores are approximately equally difficult to achieve. Placing 
different weight on LSAT scores will result in the admission 
of different individual white applicants, but the overall • 
number of whites accepted would not differ appreciably. 
Yet black applicants withfexcellent college grades are much 
more prevalent than are black applicants with high LSAT 1 
scores. Thus, placing more weight on LSAT scores in 
.comparison with UGPA will reorder blaclc applicants, but 
will also greatly reduce ^tHe total numberof blacks accepted.^ 
For example, ^quiring a 600 LSAT score reduces by half the 
numberof white applicants with a 3.25 UGPA, but literally 
decimates the black applicants with a 3.25. When the 
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Admissions Indices are/tompared in the t>pical admissions 
process, top black cottege graduates are passed over in favor 
of white applicants with lower college grades but higher LSAT 
scores. If black applicants are nonetheless accepted to achieve 
diversity in the student bodv, some will argue that "reverse 
discrimination" has occurred and that academic Standards are 
being lowered.^The appearance of preference for minority 
applicants grows as the genetol emphasis oj\ LSAT scores 
increases. Among black, chicano and white applicants to law 
school in 197*6 with equal college grades, white applicants 
\vere accepted mare often. The national debase over "Reverse 
discrimination favoring less qualified minority ^applicants'* 
had obscured the- pattern of results which occurred among 
applicants with equal college grades. 

When the discriminatory impact of LSAT scores on 
minority applicants with high UGPAs is^documented, the 
most common concern expressed is discomfort with sole 
reliance on grades as a benchmark. This concern is usually 
couched m terms of grade inflation or college quality. It is 
true that the average grade earned in college is higher than a 
decade' ago, but it is also true that oldpr candidates score 
considerably lower on the LSAT. Thus using the LSAT to* 
adjust for true grade inflation over the decade does not 
lessen the problem but worsens it. A related concern is the 
supposed unreliability of college grades, since they are 
earned in different courses taught b> different professors; 
this unreliability in turn lowers the predictive valiie of 
UGPA. Yet the scant research bearing on this concern 
shows that three yeajs of college grades are exactly as 
reliable as the LSAT. Additional predictive power cannot be 
gained by focusing on an applicant's grades in a major or on 
other transcript information. In feet, UGPA is a more valid 
predfetor of law school grades than even scores on the 
Graduate Record Examination "advanced tests in special 
subjects. Additional concern reflects the generally increased 
Nnterest iip law' school which has made the applicant pool 
ex'tremelv competitive, with most applicants presently strong 
college records. Admissions officials feel understandable 
discomfort in making decisions on the basis of small 
differences in UGPA amonga group of candidates whohave 
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all expelled in college. Adding 'the LSAT score to create an 
Inde^c number does not alleviate the problem, however, 
since small differences on the LSAT can often determine an 
admissions decision and the LSAT does not, necessarily rank 
applicants in the same order as UGPA does. Moreover, none 
of these issues of grade inflation, grade unreliability^und the 
lack of differentiation among candidates' grades actually 
confronts* the problem of why minority applicants have a 
much easier time, on average, earning good grades than high 
test Scores. Each of the three, concerns should be equally 
applicable to grades earned T)y applicants of all cultural 
backgrounds. 

Ope remaining claim could devalue the college records of 
some minority applicants if it were proven. This claim 
involves the differing reputations which various colleges 
enjoy. It is theoretically possible that minority applicants 
have earned undeservedly high grades at colleges with 
deservedly low reputations, the general- worry that grades 
earned'at one college cannot be compared with those earned 
at another has prompted several different attempts to 
formulate grade adjustment -schemes in which college quality 
would be considered in developing formulas combining 
LSAT and UGPA- The most systematic scheme, developed 
and later discarded by the Law School Admission Council, 
involved adding the mean LSAT earned by graduates of an 
applicant's college to each applicant's Index: The scheme 
meant virtual exclusion for applicants from colleges in which 
graduates typically earn low LSAT scores, yet produced no 
increase in predictive vsflbity for the Index. This finding is 
important, since disparaging assumptions about a college's 
quality are sometimes implicity associated with impressions 
of the test scores typically earned by a college's graduates. It 
is particularly important for black candidates who have 
graduated from traditionally and predominantly black 
.colleges or from other institutions often viewed as less 
prestigious. Since grade adjustment systems do n^t improve 
the predictive validity of UGPA and LSAT. further inquiry 
into the* grading patterns of various colleges is necessary. 
One study found* that colleges with higher average. LSAT 
, scores among graduates also tended to have higher average 
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UGPAs among those. graduates. It is plausible, therefore, 
that just as law school faculties are conscious of differences 
in college quality, so too the faculties of various colleges aTe 
sensitive to different student bodies and tend to reward 
students from higher prestige institutions with higher 

' average grades and to award lower grades at less prestigious 
colleges. While faculties may not perfectly calibrate grades 
earned at various colleges, the general trend does not 
support assumptions that minority students have earned 

•unusually inflated grades at easy colleges. Instead, a 
minority student, or any student for that matter, who earns 
good grades at a low prestige college has probably beaten 
harder odds. N , 

If minority students do not seem to earn systematically 
higher grades 'than white students in college, then the ather 
obvious explanation for their systematically lower LSAT 
scores involves the test itself. Yet inquiry into test feias is often 
overlookeiTin debates over race-conscious admissions, as the* 
Bakke litigation demonstrates. Often the only two positions 
considered are theories of genetic inheritance of intelligence 
or hypotheses that low test scores reflect environmental fac- 
tors such as inferior educational opportunities, often resulting 
'from state-enforced segregation. While most would readily 
disavow belief in a theory that attributes low test scores to 
genetic inferiority, it-rs much more difficult to disassociate; low 
test scores among certain cultural groups from th'e obvious 
discrimination which has been imposed upon members of 
those groups. Yet if we are to explain the persistence of low, 
test scores despite high college grades, we must consider the 
possibility that low test results do**t)t just reflect academic 
achievements but rather constitute affandependent^barrier to 
minority group advancement. If we fail to consider the possi- 
bility of test bias, we will be left with a task of focusing 
exclusively oa education programs in high school and college, 
and we may thereby fail to reap the full benefits of successful 
educational programs when test scores do not also rise. The 
assertion that a test is'biased is not an excuse for poor 
academic opportunities or achievement, but rather is an 
explanation for the joint phenomenon of excellent college 
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accomplishments and persistently low test scores among 
minority students- m % ; 

There is no definitive rese&rcli which clearly demonstrates 
the source, size and significance of cultural bias in tests. The 
present report has also been limited by the unavailability of 
actual questions and tests for examination. Analysis of tXe 
LSAT has been limited to a review of research related to the 
problem of cultural bias but not directly dispositive jof the'. 
• issue, and to an examination of sample LSAT questions 
publishedm materials distributed to test candidates. Since the 
report was. completed, New York State has enacted a law 
which requires publication of college, graduate or profession- 
al school admissions tests given in New York after the test 
scores are reported to candidates. There is now a growirfg - 
volume H actual LSAT question^against which the hypo- 
theses developed in the report can be tested. These released 
forms cannot answer all questions raised in the report, since 
questions used fon equating or for pretesting purposes need 
not be released. The report raises the possibility that pretest 
questions may be defective in ways that unnecessarily confuse 
candidates or create powered evaluations^ the test s quality 
by their presence. This theory cannot he fully expOerred 
despite enforcement of the Nev7 York lawAThe report also 
raises the possibility that the well-known history of poor 
performance by minority candidates on the LSAT may itself * 
now create a source of bias, inducing anxiety anq an expecta-. 
tion of poor performance among minority candidates that 
results in ar self-fulfilling prophesy. Examination\>f the test 
cannot answer this issue, although it is>.jtfbssible that wide- 
spread review of the test cotild reassure minority candidates 
that there 1 is no bias and eventually lead to a rising pattern of 
scores. # • U 

Cejtain features off he LSAT may affect its validitjWal! 
candidates, yet contribute to discriminatory results for Minor- 
ity students insofar as they score relatively low on thfe test. 
Among these factors is the general speed factor of the testing 
situaffbn, which has been shown to create a trade-off betwfeen 
answering all questions-qtiickly or answering most questions 
carefully. Insofar as certain groups of students answer the test 

1 
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more slowly or are more reluctant to guess, speed becomes an 
element of bias as well as ah impediment to validity, likewise, 
the presence of* question types W the LSAT that seem 
unrelated to law school may affect motivation, or may depress 
the scores of candidates who lack the test skill but^eHhe-tew 
school skills. In particular, the presence of Quantitative 
Comparison questions on a test„for law students may be 
inappropriate *and the multiple-choice format in the Principles 
and Cases section may penalize candidates who see more than 
one side to issues— a highly prized skill in law school. Finally, 
some sections of -the test may be susceptible ttf coaching. 

. Research by the Educational Testing Service has shown that 
the Quantitative Comparison section is coachable and recent 
analysis of actualjorms of the Practical Judgment section 

4 confirm rumorremanating from coaching schools that many 
items can be correctly answered without reading flfc lengthy 
passage preceding tjie questions?. Insofar any candidate 
believes the Law School Admission Council's statement that 
'There is no evidence' that taking cram courses or studying 
review books gives any advantage that cannot be attained by 
conscientious study of' the sample questions and test 
contained in this Booklet" and therefore fails to take advan- ' 
tage of whatever benefits coaching can offer, unfair compar- 
isons on the basis of test scores will result. Since these course^ 
are typically quite costly, those who are unable to afford the 
tuition may be denied real benefits regardless of whether 
individual students actually believe coaching to be effective. 
The cost of coaching carr be expected to harm those of limited 
financial means who ma) nevertheless have compiled excel- 
lent college records, n 

An interesting aspect of reviewing sample LSAT questions 
was identifying questions which affect minority candidates, 
^particularly blacks, differently than other candidates. While' 
the final list of 13 categories in the report does include one 
question involving a Spanish-speaking community, the report 
cannot claipi to have identified all potentially biased questions 
simply because, not all cultural groups were included in the 
review process. This should l?e elementary, but there are 
those who assume that bias will be obvious to any sensitive 
individual. Only actual experience reviewing questions can 
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dispel such a notion, but at least the need for diversity among 
reviewers can be presently acknowledged. Similarly ^although 
several question reviewers were women, no systematic effort 
was made to identify potentially sex-biased questions^ 
Instead,-tte-prevalence of questions whfcfi could affect black 
A candidates orcandidates'with low incomes should suggest the 
, plausibility that other groups would also identify 'troubling 
items. At the same time, it^must be understood-™ at not all 
. black candidates will find all of the questions reviewed in the 
report equally troubling. 

It js important to note a common element in the analysis 
which affects both the likelihood of continuing unintentional ' 
bias in the test and the need to confront th% possibility of bias ' 
in selecting a student body with healthy diversity .-This com- " 
mon biasing element can be called "perspective" anS is 
particularly important in screening for members oflhe leial 
profession. When a Hypothetical lawsuit is described there are 
necessarily two parties. It is often true that some candidates 
will be likely to identify with one or anoihcnof thirties and .. 
that this identification will affect the probabilities of selecting ' 
the desired answer tp the multiple-choice question, Similarly, 
When a logical reasoning question is posed, various groups 
may approach the question with vaa&btatt* of values, 
assumptions and beliefs, yet only one collection of value,, 
assumption and belief is likely to lead to the desired answer.' 
Insofar as particular subgroups in the population are consis- 
w tently disadvantaged on the test by diyerse^ erspectives^the 
scores among members of fftlt groups will be artificafly low 
This danger is greatest when^fWubgroup is itself a minority, 
since the majority of cantfgffes wjll approach the question 
from7a similar perspective which is also shaped by the 
majority's experiences. The fact that the process worksstatis- 
tjcally and heretofore secretly oft the LSAT does not diminish 
tfie discriminatory results. Yet it is not necessary to attribute, 
evil motives to those who develop or norm the LSAT to 
recognize that- the process of cul^iral bias against cultural 
minorities is occurring. Review of actual LSAT questions 
merely demonstrates the real possibility that bias exists; 
review does not necessarily affort a remedy. As will be - 
discussed, more immediate remedies involve the evaluation of 

2" • 
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LSAT scores of minority candidates rather than revamping of 
the LSAT. 

pnce it is acknowledged that overemphasis on L§ AT scores 4 
during the admissions process will affect the admission oppor- 
tunities of minority candidate's for reasons Unrelated to their 
college accomplishments, the Question remains whether an 
emphasis on LSAT scores is nonetheless justified because of 
superior predictive validity. This is an important^ question for 
1981, since the .validity, studies which have been prepared for 
law schools since 1976 wjien the Bakke case gained national 
attention have apparently encouraged law schools to place 
ever gteajer weighton the LSAT compared to UGPA in each 
succeeding year. Since the suggested formulas are deyelo'ped 
after complicated statistical procedures, it-is understandable 
that the results are interpreted as rational, defensible formula 
weights. Yet further examination reveals that'the weights 
assigned in one year are largely a reflection of the weights 
assigned in previous years as well as of the admissions decK 
sipns made in previous years. Unfortunately, tjie general 
tendency.may be to create instability from year to year in the-" 
process. One major statistical problem, labeled Jhe ^pendu- 
lum effect" in the report, reflects the* fact that a school which 
decide/to place great weight on LSAT in one year and little 
.weight on UGPA will prQbably admit a student with 
little variation in LSAT scores and greater variation Jn 
UGPAs. A validity study conducted on that class will probably 
show UGPA to be a more valid predictor th#n simply 
because there was more variation in the stuaent body on 
UGPA and therefore' more opportunity for predicting varia- 
tions.in law school grades' On the other hand, since thefe was 
kittle variation, in LSAT scores theijywould be little chance 
that much variation in law school grades could be associated 
with the £,SAT." Were a # laW scfiool to follow the results'pf the 
validity stiidy and reverse the. emphasis, 1?y placing greater 
weight -on UGPA and less on LSAT, the next year's class 
\vould create a diffecent validity study showing LSAT to be 
more valid and UGPA less valid and a yearly swing m relative 
weights would have.begun. 

Similar results could occur at a law school wfcicli admitted a 
significant number of minority students. The national pattern 
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of competitive UGPAs and low LS AT scores among minority 
students could infect later validity studies. Jt is possible that 
a law school' with substantial numbers/of- minority students- 
would find the.LSAT to be more valid than UGPA simply 
because there was more variatioifin LSAT scores due to ihe 
presence of low-scoring, minority students with competiflVe 
UGPAs. However, it would Jje wrong to immediately con- 
clude that the college grades of minority students were to be 
viewed suspiciously, or that even greater weighuhould be 
placed on LSAT scores! Instead the results should be viewed 
as a possible artifact due simply to the prior success of 
minority candidates in college but not on the LSAT. If greater 
weight is nonetheless placed on the LSAT, minority can- 
didates will be placed in a "Catch-22" situation in which ftft>re 
weight is placed on the LSAT because minority students are 
doing well in college but not on the LSAT., Here the typical 
solution of looking to prior educational performance as the 
source of Iqw minority enrollment would Bexompletely mis- 
placed, since {he low enrollment would instead be the result of 
excellent college grades that were not accompanied by high 
LSAT scores. It would be wrong as a matter of statistics as well 
as* of policy to place ever increasing weight on that prerequi-. 
site on which minority students continue'to do poorly, parti- 
cularly when that increased weight is being placed on LSAT 
scores due to a rise in the college grades of minority students. 
To argue that the college grades of minority students are 
"inflated" because they are* not reflected in LSAT scores is to 
make tne test the measure of academfl ability to an extent that 
nothing other than the* test can dislodge it. 

The confusion involved in selecting a fgjrQuIa is greatest 
when there is a significant danger that prejudice is being 
perpetrated. This danger is greatest when a particular group 
has been previously excluded from education ancThas only . 
recently been allowed to compete for places on the b^sis^f 
statistical predictions of success. In this situation, it is pos- 
sible that values, assumptions or beliefs common to the 
previously admitted group* such as white males *in law 
schools, will become the basis for predicting the success of 
other gcoups not previously admitted. Thus, although the 
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purported goal is stated as a search for intellectual abilities, 
the test actually used may reward candidates for their white- 
ness rather than their brightness; or women may be rated on 
how similarly they think to the typical male law student. 
While it may be nearly impossible to disentangle prediction 
from prejudice, a minimal goal could be that any test relate 
more to the skills or abilities it is purporting to measure than 
prelates to group membership in a particular race or sex 
which it is explicitly intended to avoid measuring. Unfor- 
tunately, the single study conducted to test for this standard 
of fairness shows that the LSAT is considerably better at 
.identifying the race of a law student than in predicting the 
law school grades of students. Different individuals can then* 
point to the same information and claim either that the test 
predicts performance or that it perpetuates prejudice. Only a 
closer look at the data can reveal the underlying confusion. 
Likewise, an individual question may be highlighted because 
of its apparent cultural bi^s, only to be met with an argument 
that the question contributes to the predictive validity of the 
overall test. Here too, prejudice and prediction become 
confused. Evidence that a test predicts cannot b€ aecepted as 
definitive evidence that the test does not prejudice certain 
groups. 

The problem of disentangling prediction and prejudice is 
greatest when test information is available to those who later 
teach^and grade students of various cultural backgrounds. It 
is possjble that knowledge of low scores among certain racial 
groups may, infect the educational process' by lowering 
expectations of performance entertained by white professors 
and white students and ultimately create an academic 
atmosphere in which discouraged and disheartened minority 
students actually do perform below their potential. The 
typical first-year law school experience is one of the most 
likflty to create* this .self-fulfilling prophesy, since all law 
students are subject to extitme tension, competitiveness and 
frequgnt self-doubt when they begin law school. When this 
stressful"experience is added to a pervasive societal assump- 
tion that certain cultural groups or women are less likely to 
make successful lawyers, the danger is considerable that 
prejudice will create unequal .educational opportunities 
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x despite affirmative admissions., Compounding the problem is 

the feeling among fnany minority students that the tradition- 
al law school curticulum is not relevant to the career goals 
they are pursuing. They are therefore unwilling to compete 
for recognition in the normal curriculum and instead seek 
. professional training and advancement in nefhtraditional 
( courses in the law school or through practical experience in a 
/ selected field. To confuse uninspired performance in law 
school with proof that certain students lack legal ability is to 
.blame the victims of prior discrimination and narrow curri- 
cular offerings for continuing discrimination anft unrespon- 
sive .education^^iniilaijy, jt^is incorrect to argue that low 
LSAT scored are unbiased measures of lepfc aptitude 
because they predict relatively low performance by minority, 
students in law schooL In fact, despite all of these very real 
dangers,* the one study which bears on the issue shows that 
the discriminatory impact of the LSAT is greater than the 
discriminatory impact of first-year law ;school grades. Even 
this conclusion cannot reassure those who fear that the 
performance of minority students is still below what it could 
be in an atmosphere which did not have potential bias dup to 
unwarranted beliefs about LSAT scores and similar assump- 
tions about the iritellectual capabilities of minority group 
members. The Broyn decision ^sought to dispel notions of 
intellectual inferiority by eliminating segregation which 
prevented minority students from, displaying their abilities in 
close contact with white students-z/nd teachers. It would be 
most unfortunate if conscious effortSHRS§ desegregate^ law 
schools are debilitated by continuing assumptions of racial 

"* inferiority which are being supported by undue emphasis on 
LSAT scores and undue deemphasis of UGPA. 

- ! Various adjustments, to t^p typical admissions procedure 4 
cpn be justified on the basis of established research, but* 
before outlining the major options two original researfch 
efforts,published in this volume need discussion. The first is 
an analysis of applicants to twelve law schools conducted by 
Joseph' L. Gannbn of poston College. He compared appli- 
cants from the four largest "feeder schools" to each of twelve 
law schools. iFhe law schools provided the LSAT, UGPA 
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and race of each applicant. Gannpn compared each minority 
applicant with all white applicants earning grades at the samp 
college within +.10 on a 4.00 scale of the minority student., 
His goal was to eliminate as much difference as possible 
between the minority and white applicants beiog compared 
by requiring that they have graduated from the same college 
with essentially the sartfe UGPA and have applied to the 
same law school. These controls on the comparison data 
sought to eliminate differences in educational background 
and attainment as explanations for any differences in LSAT 
scores that remained. This novel research design produced 
results which should cause concern, since he found ttfat 
minority applicants, particularly blacks andchicanos, earned 
LSAT scores approximately one standard deviation below 
the average LSAT earned by the white comparison group 
(100 points on a 200-800 scale). Native American and Asian 
American applicants also* earned LSAT scores that were 
stati$ticafly and practically significantly lower than whites 
who had earned comparable grades at the same college. 
Thus, all of the groups typically included in affirmative 
action programs exhibit 'similar difficulties in scoring well on 
the LSAT despite equal academic accomplishments. 

The Gannon stifdy is presented as a research report, but it 
actually highlights the problems of, discrimination associated 
with typical admission procedures. The starting point is an 
admission official's discomfort in choosing among a group of 
applicants which has earned virtually identical UGPAs at the 
same college, The LSAT is used to help make the hard 
choices. In the process a systematic devaluation of the grades 
of minority students occurs, since their LSAT scores are far 
below those of their white counterparts. What bfegan as a 
search for an administratively convenient way to admit some 
and reject some students with* comparable records ended as a 
systematic exclusion of equally qualifiedjninority applicants. 
If s6me of these minority candidates are nevertheless 
accepted in order to achieve a diverse.student body, some, 
will claim "that "reverse discrimination" has occurredjwhen 
the systematic discriminatory impact of the LS/flP was 
actuafly being ameliorated. The Gannon study shows the 
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need foi race-conscious admissions when the LSAT is 
involved and provides a benchmark for measuring necessary 
adjustments in LSAT scores for minority applicants in order 
to put them on *an equal footing with otherwise equally 
qualified white applicants. 

The Gannon study necessarily takes UGPA as a standard 
in comparing students from the same college, but it does not 
indicate whether "grades from different colleges should be 
taken at face value. National 'data sfaows that minority 
pGPAs are typically more competitive than are their LSAT 
scores, but this does not prove that grades do not suffer from 
cultural bias which would necessitate a further upward 
adjustment of minority grades in order to make them 
comparable with the grades of whites. No previous research 
has investigated the question of how grade distributions at 
traditionally and predominantly black colleges compare with 
distributions at other colleges. Since there are those who 
assume that black colleges inflate the grades of their 
graduates, this omission needed correction. 

Sandra W. Weckesser, director of admissions at Temple 
University Law School, addressed the question of grade 
.distributions at various types of colleges. Her findings should 
lay to rest any assumption that grades earned at black 
colleges are unduly inflated. To the contrary, she found that 
during the 1970s black colleges had consistently awarded the 
lowest average grades of any major category of college. At 
the other end of the spectrum, previous research was con- 
firmed showing that colleges with the greatest national pres- 
tige also awarded the highest average grade's/The national 
data which shows black applicants' UGPAs to be more com- 
petitive than -their LSAT scores understates the relative 
discriminatory impact of the LSAT, since many of the black 
candidates earned their UGPAs at black colleges which have 
maintained a tradition of unusually strict grading standards. 

Grade adjustment schemes which deflate grades from 
colleges with low average LSAT scores among theft grad- 
uates produce a double jeopardy, for black candidates from 
black colleges. Their grades were already low due to strict 
grading standards but are deflated further due to the col- 
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lege's low average LSAT scores among its graduates. 
Weckessefs report includes the grade adjustment policy 
followed by Templelaw school in which grades are adjusted 
according to the relative amount of grade inflation among 
colleges rather than the relative LSAT of graduates. 

Typically this adjustment sysfem affords some advantage 
toJess prestigious colleges and deemphasizes the advantage 
enjoyed by prestige institutions. This adjustment is in keep- 
ing with the spirit of Mr. Justice Powell's recogniti<?n that 
cultural bias in grading procedures may justify race-conscious 
admissions. Here the cultural bias in grading procedures is a 
self-imposed one at black colleges which guard their academic 
reputations by refusing to inflate grades. The adjustment 
favoring black college graduates is an indirect one, since the 
grading patterns of all colleges are compared and those at 
black colleges happen to' be the lowest and subject to the 
greatest adjustment.- - * 

Together the Gannon and Weckesser reports provide a 
basis for adjusting both the LSAT scores and UGPAs of 
minority candidates. Since their research .base is different, 
the adjustments they suggest are also different. They offer 
complimentary rather than contradictory adjustments. As 
with the adjustments discussed below, each law school must 
decide what its goal in the admissions process is, whax 
problems with the traditional process are most troublesome, 
and what adjustments are most appropriate in avoiding the 
problems on the way 16 realizing institutional goals. No 
single^ system can command paramount legitimacy. What- 
ever adjustments are chosen, they n\ust be chosen with the 
knowledge that another choice was possible. It is simply 
impossible to avoid judgments about data and policy in 
formulating an admissions process. 

Some adjustments involve the Admission Index which 
^determines the treatment which a file will receive during the 
admissions process after being placed in a presumptive admit, 
presumptive deny, or hold category. Some adjustments 
depend merely on the factThaj neither LSAT nor UGPA is a 
very good predictor of law school grades. Two prominent 
psychometricians have each outlined adjustments th3t can be 
made to benefit minority groups whose members earn rela- 



tively low grades or test scores and are disadvantaged in the 
admissions process because of the low predictive validity of 
these criteria. The adjustment models depend on the fact 
that more members of these groups would perform well in 
law school than would be admitted on the basis of grades and 
test scores because the predictive validity of grades and test 
scores is relatively low. Thus, without any finding that 
UGPA or LSAT is culturally biased, significant adjustments 
can be made in traditional admissions models so that pre- 
viously excluded groups do not bear the burden imposed by 
'heavy reliance on low validity prerequisites. The Gannon 
and Weckesser reports justify additional adjustments to 
LSAT and UGPA based on cultural bias in these two mea- 
sures. It is possible that a school will decide to make adjust- 
ments ifcLSAT scores based on national comparisons of 
LSAT and UGPA among applicants from various cultural 
backgrounds as opposed to the data in the Gannon study 
which is based on comparisons within the applicant pools to 
individual schools/ Similarly, a school may consider 
adjusting UGPA based on the grading patterns of schools 
*4&ich provide a significant number of applicants yearly rather 
than on national data printed in the Weckesser report. All 
of these possible adjustments will* affect the Admission 
Indices and the initial sorting of applicants for further eval- 
uation. * 

After files are placed in categories for individual review, 
schools must decide upon the appropriate value of grades 
and test scores in this review. Since this review process is 
designed to investigate the strengths and weaknesses of a 
candidate's background, iris possible that the, evaluation 
process will be better served if LSAT scores are deleted from 
files so that a single test score does not dominate the review 
process. On the other hand, a school may decide that the 
LSAT is an important trigger for looking further into a file, ^ 
particularly if there is ^discrepancy between the LSAT and 
UGPA. Here the LSAT is not being used to rank applicants, 
but merely to suggest a need to further inquire into a file. If 
this course is chosen, it is reasonable to'delete the Admission 
Index £npe this composite number does net suggest a nqed 
for inquiry and, creates a datiger that, applicants will be 
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further compared simply on the basis of a single number 
instead of a careful review of a coirtpfete file. In the case of 
minority applicants, there are various types of information 
that may be better evaluated by minority students, faculty or 
staff. Similarly, if LSAT scores are used as a trigger for 
closer scrutiny, applicants are not being compared on the 
basis of their LSAT scores and can therefore be divided into 
appropriate groups for further equation. This suggests the 
desirability of separate 'review committees, each of which 
will be charged wittf identifying .the best candidates for 
admission. These separate review committees will not be 
established to afford a "preference" to minority applicants, 
but rather to assure that the best review process will select 
the best 'law students. Particularly when a law school con- 
siders personal background data or career interests to be 
relevant in selecting a student body, separate review comnjit- 
tees may be tte best way of achieving these institutional 
goals. FinaHy, some law schools may decide that 'the discrim- 
inatory impact of the LSAT outweights its predictive value 
and consid4x eliminating the LSAT, from the admissions 
process. This decision would be 'similar to that of a court 
reviewing a lawsui? brought under Title VII of the 1964*Civil 
Rights Act in whith the discriminatory impact and predictive 
value of selection criteria are balanced. However, this option 
is not currently available, since American Bar Association 
accreditation standards require schools to use the LSAT 
during admissions. While the report does not suggest that 
schools be prohibited from using the LSAT, it does suggest 
that schools be given the option of disregarding scores and of 
allowing applicants to be considered without submitting test 
scores. » 

The final two essays in the volume go beyoftd technical . 
adjustments in numerical indicators due to their discrimina- 
tory impact or low ability to predict first-year law school 
grades. The first essay, by *Susan Brown and Eduardo 
Marenco of the Mexican^American Legal Defense and 
Education Fund, repprts tfie results of a year long survey of 
accredited California law khools and a national sampling of 
innovative admisskms models. They report that California's 
law schools reflect the national trend toward increasing 
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emphasis on the LSAT in admissions, with some schools . 
-using a process that involves a virtual cutoff score on the 
LSAT. Moreover, all schools have so many applicants that 
the LSAT scores of admitted students are far beyond those 
. necessary to ensure a high likelihood of successfully com- 
pleting legal studies, instead ofan ever increasing emphasis 
on a single standard such as the LSAT, Brown and Marenco 
suggest that weight be placed on other factors which will 
either enhance the likelihood that minority students will 
successfully complete law school or indicate that significant ' 
legal needs will be met by new lawyers. Three major admis- 
sions models are described which serve both to increase 
minority representation in the legal profession and to 
broaden the criteria by which all law school candidates are 
evaluated. Two versions of the first model, designed to 
achieve genuine diversity in law school student bodies, were 
designed in the wake\>f Mr. Justice Powell's Bakke opinion 
which gave constitutional support to the search for diversity 
The Other two models have been used by Temple and New 
York law schools so that their practical value has already . 
been demonstrated. Brown and Marenco make it clear that 
law schools cannot cling to rigid numerical criteria because 
there are no available alternatives. In combination with the 
• adustments to numerical criteria discussed above, their essay 
presents law schools with a far different problem of selecting 
from among a variety of effective legally defensible admis- 
sions models. 

The finaj essay by Allan Nairn, author of the Ralph Nader 
Report on the Educational Testing Service, extends 
. the concept of diversity beyond racial and ethnic categories. 
He explores the implications of heavy reliance on the LSAT 
for low income applicants to law school.. Research shows that 
there is a relationship between the socioeconomic back- 
ground of applicants" and their avera'ge LSAT scores. As 
greaterfmphasis is placed on LSAT scores during the admis- 
sions process, fewer applicants from average or below " 
average socioeconomic groups will be admitted. Although 
the research does not mention the race of the test lakers in 
the study, it is reasonable to assume that the great majority 
were white 1 . Thus Nairn is discussing diversity within the 
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white student bodies of law schools. He suggests that a law 
school which places relatively less weight on the LSAT will 
have greater diversity among *he white students admitted 
compared to a law school placing great weight on the LSAT 
which ma) have the same proportion of white students but a 
smaller proportion of low or average income white students. 
His.analysis can be reapplied to the question of racial diver- 
sity, suggesting that placing less wfeight on the LSAT will 
produce greater diversity within each racial group. This 
seems in keeping with thfe original spirit of Mr. Justice 
Powell's endorsement of the diversity concept. Diversity is 
not merely a posl-Bakke euphemism for racial preference. 
Diversity is a meaningful goal in its own right, juxtaposed 
with a student bod> that is composed of members of a single 
race and a narrow socioeconomic base. ' 
. The. important point to be learned from combining the 
Brown and Marenco essay with the Nairn essay is that the 
goal of diversity can be expande^o include a great variety of 
factors, but that the beginning of all quests for diversity is 
reduced reliance on LSAT scores. Once the LSAT is 
deemphasized, immediate results occur througi^he admis- 
sion of more members of racial minorities an^»er socio- 
economic groups. The deemphasis on LSAT scotcs allows a 
further evaluation of all applicants according to a variety of 
specific criteria which can refine the search for true diversity. 
As these specific criteria are defined and implemented new 
admissions models result. At no point during the evolution 
of new models is a retreat from academic standards cpn- 
templated. Once this point is accepted, the spectre of 
/'reverse discrimination" recedes. 

As Nairn notes, the quest for diversity in the legal 
profession has a special significance, since the profession is 
so powerful^in our government of laws. If only the members 
of a single race or narrow socioeconomic group are allowed 
to be lawyers, the legitimacy of the entire legal system is 
failed into question. Insofar as members of various cultural 
arrt socioeconomic groups have conflicting interests in the 
legal system, lawyers must represent those interests. More 
effective representation is likely to result when lawyers are 
themselves members of these various groups. The quest for 
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diversity in law school is therefore not a comppomise with 
quality legal representation but rather an enhancement of the 
quality of representation available to all groups. 

As this volume seeks to make clear, the quest for diversity 
probably does involve a retreat from heavy'reliance on the 
LSAT. The burden is now on those who would assert that 
true diversity caRbe achieved by selecting only those who 
agree on most ofjtRe multiples-choice questions posed on the 
LSAT. To date, rto evidence to that effect has been offered. 
Just as competent lawyers can disagree in a lawsuit involving 
adverse interests, so too highly qualified college graduates 
can reasonably disagree on LSAT questions which score only 
one answer as correct. X)nce «l is recognized that the 
tendency for members of cultural minorities is to choose a 
larger number of "incorrect" answers, the rerpsdy of-seeking 
diversity in the legal profession by deejripha*zing LSAT 
scores no .longer seems like a compromise with academic 
standards. At this point the myth of racfcl inferk rity will be 
pitt of this'nation's history but not of p heritag 

David M. White 
Berkeley, California 
■ . March 18, 1981 
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Bakke : Extending the 
Dream Deferred 

President Walter J. Leonard, Fisk University 



January I, 1863 was IiRe a brilliant dream. There were celebra- 
< tions throughout the land. North and South,' black women and 
men joined white women and men-many of the men (black and 
white) had served as soldiers in the recent war. Today they were 
together to celebrate the dawning of a new day in America's trek * 
toward maturity. On this day. January I. 1863, the country was 
taking the f rst step- toward full membership in the family of 
nations. Black soldiers, in their blue coats and "scarlet pants, had 
fought— and were yet fighting— the good fight in the cause of 
freedom. Many, many had died; just as they had been dying for 
America's freedom from the time of Crispus Attucks, a black man, 
a run-away slave, the first man to die— on March 5, 177(KWthe 
Colonists' struggle to throw off the British yoke. But this was 1863 
and black people believed in the basicuiecency of the tall'man in 
Washington; and in his stated desire Zd^'save the Union," abolish 
slavery and reunite the divided house. 

Lincoln, bowing 'to military, economic, diplomatic and human 
pressure, had issued an Executive Orde.r— The Emancipation Pro- *« 
clamation— initiating this country's first Affirmative Action Pro- 
gram. Lincoln and his cabinet knew that the seeds of discrimina- 
tion were rooted so deeply in the economic, educaional, political ' 
and social life of the United States that nothing less than a radical • 
and uncompromising effort was required to remove their many 
roots. • • 3 

Lincoln's order touched off an era which, when viewed from 
Joday's perspective, was characterized by some of this nation's - 
most liberal and race-minded?legisIation: * 
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I. The Thirteenth Amendment to the United States Constitution 

in 1865. - ' \ 

2- The Fqurteenth Amendment* enacted in 1868. 
3. The Fifteenth. Amendment, enacted in 1§70. 

Realizing that Orders and Proclamations are not self-executing, 
Congress acted to make a reahtv of the forward thrust begun b\ 
the Lincoln action. Congress' intentionvy^s manifested in four 
Civil Rights Acts: V ^s^^ 

1. Civil Rights Act of 1866, "AirXct to Protect All Persons in the 
United States in their Civil Rights and Furnish the Means of 
their Vindication/* 14 Stat. §27 (1866), 42 U.S.C. §1982 (R.S. 
§1978). ~ • . 

2. Civil Rights Act of 1875, "An Act to Protect All Citizens in 
their Civil and Legal Rights." 18 Stat.£335 (1875). 42 U.S.C. 
#1984. 

3. The Act of April 20, 1871, often known as the Ku Klux Klan 
Act, or the Anti-Lynching Act, was entitled "An Act to En- 
force the Provisions of the' Fourteenth Amendment to the Cons- 
titution of the United States.** 

4. Civil Rights Act of March 1, 1875, entitled "An Act to Protect 
all Citizens in their Civil and Legal Rights.** This act was de- 
signed to guarantee to black citizens equal accommodations 
with white citizens in all inns, public conveyances, theaters, and 
other places of amusement. Refusal by private persons to pro- 
vide such accommodations was declared a misdemeanor, and 
injured parties were given the right To sue for damages. (18 Stat. 
$335). 

Thus, by 1875, "the majority in the Congress, and their suppoVt- 
ers, assumed that adequate legal protection had been erected to 
promote 3nd protect the rights of all Americans — particularly 
those who had just broken the fetters and shackles of *1egal" 
3lavery/ 

The hope was that the rule of Law after the Thirteenth. Four- 
teenth, £nd Fifteenth Amendments to the Constitution, and the 
early Civil Rights Acts,^ould cause the conduct of the country's 
affairs to ensure equality to all of its citizens. 

Tragically, the Dred Sbott mentality was still lingering in the 
Supreme Court of the J United States. Consequently, by the 1880*s, 
the Nation had witnessed a hostile and near-devastating assault on 
these new enactments. The Supreme Court's steady emasculation 
of this liberalizing legislated was completed in 1896, when, in 
Plessy vs. Ferguson, it fljlve highest judicial sanction to separate r 
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and w/i-equai treatment and existence for black people.'The Exec- 
utive aod Congressional effort toward ending the nightmare of 
slavery and building bridges of opportunity was relegated to the 
judicial scrap heap. Black men and women were frustrated, hopes 
dashed, dreams of freedom deferred. Thev were confined to a 
posture of peasantry And for fiftv-two vears (1896-1948) the 
Court effectively looked the other wav when black petitioners 
sought its intervention in 'even the most blatant denials of basic 
freedoms. The Congress, after the Court killed itst?arher initiative 
(1865-1875); did practically nothing for more than se\entv-fi\e 
years (1875-1957). Black pespte who had lived through 244 vears 
of de jure slavery (1619-1863) were compels to live through 1Q1 
years (1863-1964) of varying' degrees of de facto slavery: benign 
neglect and malignant retreat. 

After punctuating its silence in thejate 1940s in cases Ifke 
Sweatt vs. Painter, Sipuel vs. Oklahoma, District of Columbia vs. 
John R. Thompson, and then in 1954 in Brown vs. Board of 
Educatiqp. the Cquh helped to rekindle hope in the black 
.population ; maybe, at long last, the promise of 1863 and thJdreams 
of 1866-1875 would move toward reality. 

The Executive branch moved to arrest .its negative inertia. 
Executive Orders prohibiting discrimination and presc^bing 
affirmative efforts were issued: 

1. Executive Order No. 8802, 6 Fed. Reg. 3109 (194 Y) Roosevelt. 

2. Executive Order No. 10308, 16 Fed. Reg. 12303 (1951) Truman. 

3. Executive Order No. 10479, 18 Fed. Reg. 4899 (1953) 
Eisenhower. 

4. Executive Order No. 10925, 26 Fed. Reg. 19~7 (1961) Kennedy. 

5. Executive Order No. 11246, 30 Fed. Reg. J23 19 (1965) Johnson. 

6. Executive Order No. 11375, 32 Fed. Re«. 14303(1967) Johnson. 
Congress, reacting^ public outrage over.violeru incidents of 

racial hatred and color phobia, enacted a, comprehensive Civil 
Rights Act in 1964, It found discrimination based on race and color 
permeating the whole of the American system, and that 
fundamental problems attendant to race and color had changed 
very little since it, Congress, acted in 1866, 98 years earlier. In fact, 
Congress found, there had been— and was— a cencretization of 
inttjuity and affirmative denial. So pervasive and entrenched were m 
seaegation, discrimination and expldftation that the Congress 
actfd again in 1965, 1968, and 1972. President Nixon, whose 
i jpolitical image was not that of a liberal, persuaded by the glaring 
evidence of race-based discrimination, signed into law in 1972, an 
amendment which strengthened the employment provision (Title 
VU) of the 1964 Civil Rights Act. 
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Inextricably interwoven into all of these earlier movements was 
the intense desire of black people to gain access to education. If any 
one item stood high on the common agenda bf the slave, and now 
the frcedman, it was the quest for learning and training. Black 
people tfere as aware as were other members of the society that 
education was ver> much the base on which stood material well- 
being, political representation and social mobility. Three hundred 
and thirty-five years" (1619-1954) passed before the American 
system was to permit its black citizens anopport unity to exercise the 
pnvjjege of a basic rights a move toward equitable access to 
institutions, and programs provided by public funds — particularly, 
schools, "colleges and universities. 

The most significant movement toward equity in education 
occurred in 1968-69. following the assassination of Rev. Martin 
Luther King, Jr. An assessment of the position of black people in 
our nation was shocking. Colleges and universities, employers of all 
descriptions (including the federal- government) maintained 
negative quotas (there shall be no more thai)) relative to black and 
other minority group representation, American institutions, after 
public and self-examination, introduced efforts to correct their 
years of indifference and resulting limited representation of this 
nation's largest minority group. , 

Three years later, 1971-1972, as the number of black students 
began to move beyond insignificance in the student bodies around 
the nation (as faculty members there fcre still nearly too few to 
count), a white student named Marco DeFunis, along withjiis 
followers and supporters, began telling the world that black people 
were moving tpo fast, that they had gone too far; that they were 
taking seats in schools, and jobs, from bright and super-qualified 
white people. They began a campaign which declared that all of 
» these laws, orders, regulations, rules and promises were just so 
much paper and that the nation should adopt {he theory of "benigtj, 
neglect". 

Moreowr, DeFunis and his supporters argued h\at minority- 
group persons were lowering the standards of the institutions, that 
their mere presence was a clear and present danger to the quality of 
the academy. While the contentions were absolute poppycock, the 
negative image and devastating impact that'ffiese tactics had, on 
practically everyone, created an atmosphere ( receptive to a Bakke 
, vs. Regents of California, 

The DeFunis and Bakke attack has beervletnal in at least four 
particulars: 

A. It is being waged by persons and groups who, before now, haVe 
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held themselves out as liberals and as true friends of progress -for 

a f^H Pe h ° P -^u •'■ friendS " and "'^rals-.have completely 
altered the social fabric .n the pasl six years. The public expected 
the bigots to call names and to say that minority-group 
opportunities should be limited. But they did not anticipate such 
negative action from our friends. Consequently, when certain 
groups say that black people are "culturally deprived" "slow 
learners', "children of crisis", "educationally deprived" 
underachteyers", "ghetto children", -poor testers"' 
maladjusted , "products of disintegrated families", "poverty 
prone ., "special admits", and that, we represent "academic 
# insufficiency \ "dilution of quality", or that we have an "inherent 

If ! nCa f aC !^ L '' Urba "< mentalit y"- "inferior background", and are 
m unqua hfied the President, the Congress and the Supreme Court 
of the United States listen. And the* media take a negative image to 
he entire world. And despite the fact that the statements are free of 
truth, many, too many, peofffe believe them. 
B_ It strikes at the very heart of the quality a\d the basic worth of a 
whole class of people. It questions the standard the values by 
. which black people have survived and progressed in an alien and 
hostile society. It says that courage, humanity, motivation-tlnrwifr- 
. to succeed, survival instinct^toughness, compassion, self-reliance 
and the conquest of past struggles are not qualities to be considered 
. along with grade point averages and test scores because*they are not 
quantifiable and cannot be computerized. Moreover these 
experiences are more applicable to the black experiences and are 
not considered important, to other groups in the United States 
society. y 

, C It has helped to resurrect, and is now aiding in the propagation 
% of, the discredited myth of differences in talents and skills based on 
race. So effective has been this campaign, that it is nearly impossible 
to bbserve any "non-white" person on a- college or university ' 

campus, or in nearly any work capacity, without wondering whether 
the person arrived there by some means other than the quality of 
her or his mind. , 1 3 

D. One statistic should be helpful.' In 1964-65 when a push began to 
include black people and other racial minorities in the law schools 

£ e |L W D e 'l SS ,ha " 800 SUCh S,uden,S outtDf a total of more than 
65,000. By the m.d-1970's the number of minority students had 
grown to a.l.ttle more than 7,000. But during the same period the 
numberof white students had grown to more than 100,000. Another 
way to v.e w this is to note that for every seat given to a minority 
student during the past decade-more than Reseats were added 
Jor white students. Now DeFunis and Bnkke would, take away that 
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shallow gain and deny access to that small number tffepotential 
minority lawyers. A few facts about the DeFunis caie should 
prepare us ioxBakke. Stripped of its legal niceties, social thesis aid - 
obfuscating pronouncements about equality, fairness, objectivity 
and good-Americanism, DeFunis is basically racist and sexist 

Illustrative of this fact is the history of admission^ and graduation 
at the Washington State Law School where DeFunis arose, * 
Between 1902 and 1968, the Washington Law School graduated 
3.800 white students 'and 12 black students. The record does riot 
show how many white students with a more attractive record wire 
being denied. The record dots not show any protest by yAwjf 
students against the admissionW other white students. It did pot 
matter how the white student gained admission; the assumption 
was. -he or she belonged there. - J 

It is. only when more than an insignificat number of minority 
students began to compete for spaces that we hear the hue lind 
cry about discrimination and equal protection. ^ J 

Allan feakke applied to the University of California, Davis 
Medical School jn 1973. As one of sever'al hundreds of white 
maTTappIicants. his application was considered tor one of thf 84 
seats wtfich had been reserved for "general admissions". The 
gerferal admittees were predominantly Caucasian (1 black student 
in five years) and the special admittees were majority Chi<:ano 
k (31 m 5 years), next, Black (26, in 5 years); and Asian (12 in 5 
years). While ohly one black student had been admitted under 
Jhe general or regular admissions process. Asians (37) and 
^hicanos (6), who are classified in as white in California, had 
been admitted through the 84 places reserved for "ge ieral 
admissions". Further, he contended that the resenfcation )f 16 
places constituted an unconstitutional intrusion into hft peisonal 
and individual, rights. Additionally, pressed Bakke, if h( had 
been' other than Caucasian he would have been admitted ^The 
Superior Court of California found that the University operated a 
racial quota; coulti not take race into account; thzjt the 
admissions program was violative of the Equal Protection Clause 
•of 'the Fourteenth Amendment, {he California Constitution and 
Title VI of the 1964 Civil Rights Act. The court did not order his 
admission. Bakke appealed that portion of the decision to the 
Supreme Court of Califoroia. ihe court found that Bakke had 
been discriminated against because of his color and ordered the 
" University to admit him. v Trre Unfversityjippealed for reversal to 
the Supreme Court of the United States. In a 5-4 decision, the 
Court affirmed the lower court's findings and decision, except as 
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it proscribed the use of race" as a factor in the admissions process."* 
Thus, by a very narrow margin, the Court left the door slightly 
ajar for some affirmative efforts designed'to assist those groups 
whose history has been permeated by acts of discrimination. 

SSveral messages seem to emerge from, and through, the 
Bakke decfsion: x 

1. That racial paranoia, in an unhealthy quantity, is resurfacing 
in the United States. A considerable amount of national 

en^gjLmustjipwJ)_e_ directed toward placing the nation— once 

again — on a road toward the eradication of inequity baseci on 
* race. 

2. That the civil rights victories, which haye been Jought and 
won during recent years, have actually benefitted white 
persons, particularly thos£ of working-class status and white 
women, in equal or greater measure than they have black - 
people. 

3. That May's generation of white persons, many, if not most, 
of whom are general beneficiaries of earlier and continuing 
racial discrimination, take little, if any, cognizance of, nor feel 
any responsibility for, the glaring inequality in American 
society. 

4. That the .use of loaded language (reverse discrimination, 
preferential treatment, quotas) is the tactic which will -be 
employe^ to characterize the struggle of black people, thereby 
causing the public to view that quest as an attack on standards 
and unfair competition \vith white persons. 

5. That below the surface of the brouhaha and seeming 
imbroglio ushered in £y ifaDeFunis <and Bakke litigation, is a 
firm determination to maintain superior status based on race 
and color. Why else would so much money and time be spent 
to attack less than 10 percent of the seats in colleges and 
universities, to which minority-group students jyst recently 
gained access, when the more than 90 percent remaining seats 
have>'t>een essigned according to class, lace, status, financial 
ability, geography, athletic ability, sex, kinship and other 
subjective associations. * 

6. That those institutions and organizations which would think 
seriously of developing programs, even voluntary ones, which 
would help to eradicate 4 barriers to access as faced by black 
pepple, and other minority-group ptfVsons, must be prepared 
to demonstrate that persons admitted or hired under such 
programs are actually better than any white person who might 
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^ , : be^denied or not hired. Such, a burden has a chilling effect of 

% immeasurable proportion. 

7. That the Court is rapidly returning to its posture of the late 

1870's andJ80's relative to the status of black people. It is 

4/ construing tfiose % Amendments, which were enacted f6r the 

** ? express purpose ^f^moving black "people into the central 

* & ^StF P 8 ^ °f American life, as proscribing the conduct and 
V 'f jJPnrtiatives for .which they were originally .intended. Such" a 

• W; trend by the Court will, in my judgment, create an 
•« unnecessary and bjtter racial crisis at .this point in the nation's. 
^ history. 

The Bakke decision will, very likely, open a floodgate of 
litigation; such litigation will likely demand-dgeisions which 
would be devastating to the few gm$s of the pdfPliw years. One 

* would hope that the C6urt, a! its next earliesfropportunity, would 
move* to allay the fears of minonty-group^persons and to arrest 

■ ,the litigous zeal of Jheir opponents. The court could look to some 



dttte^pwn pronouncements for/effective and positive guidance. 

Saii&xample, the record shows that the Equal Protection Clause 

has been variously t treated since its adoption irc 1868. It had been 

associated with, and in some instances determined, to "overlap^ 

^he ma^^tnd protfection of the Due Process Clause. The~ 

conTentiSppadvaoced by DeFunis and Bakke would hold that the 

Equal'Protection Clause is so constraining that it mandates some 

sort of "mathematical nipety"_and abhors the forrnulatjon ancl 

implerfgffitation of measures applicable to a situation in which 

t persons are not on an unequal footing. One of the mo'st. profound 

statements relative to such a situation was rfiade* by the '^fate 

Lyndon B. Johnsom Speaking a few weeks before his death, he 

adjnonished tltq nation to stop playing subtle Verbal games and to * 

A t get on with affirmative efforts to "equalize history". Fo| as long 

• as black and white persons ape treated as if they have 

experienced an equal history, the glaring disparity will continue 

and black people will bfr fordver consigned to the lower strata of * 

American life. The Court itself has said that flie Constitution is a 

flexible, organic document. ' * ♦ 

* « 

"A Constitution . . . announces certain basic principles to serve as 
- the perpetual foundation of the state. It is nof intended to be a 
limitation <Sn its healthful development ndr an obstruction to its 
progress .. . . The Courts in this coutntry have shown a 
< determination to give our written Constitution, by interpjetation, x 
such flexibility as wit! bring them Into accord with what tnc courts / 
believe to be public interest . . » * j 

ERIC k • ' ?o ; : * 
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Moreover, the Fourteenth Amendment was intended toeorrect * 
and -to cure the. Constitutional defect which Chief Justice Taney 
found ^nd announced in the Dred Scott decision. The^ ' 

( Amendment has one central purpose according to. Justice Miller, 
even as he delivered the 5 to 4 decision whichjievitalized much of 
the Fourteenth Amendment, (particularly, the Privileges and 

Immunities Clause): 

. . Tn the light' of . . . events, almost too recent to^be called 
history, but which are familiar to us all; and on the most casual 
examination of the language of these Amendments (13th. 14<h, and 
15th)^ no one can fail to be impressed with the one pervading • 
purpose found in them 'all, lying at the foundation of each, and . . 
without which none of them would have been even suggested; all 
mean the freedom of the slave race, the security and firm 
establishment. of tfcat freedom, and the protection x>f the^ewly^ 
made freedman and citizen from the oppressions of those who had 
formerly exercised unlimited dominion over him. It is true that 
only the fifteenth Amendment mentions the Negro by speaking of 
his color and his slavery. But it*is just as true that {the Thirteenjh 
and Fourteenth] were addressed to^the grievances of that race, and 
designed to remedy them." 

Few, if any, statements have more pointedly stated the purpose > 
and the reach of the Civil War Amendments. Maybe that is the 
very reason why most students of American Constitutional Law 
find if fascinating,, if not peculiar, to hear some persons, even 
judges and Supreme* Court Justices/ suggesting that the 
Constitution, and particularly the Civil War Amendments, are 
'colorblind', and that they would be employed against the very 
persons and purposes for' whom and which they, were enacted. 
This very matter will shape much of future litigation. In, 
considering whether race could be used as a factor, without ' 
overburdening cohstitutional permissibility, Chtef Jud&e Coffin, 
writing for a unanimous court in Associated General' Contractors 
vs: Altschuler, 42 U.SXw. 2320>12/25/73), gave nc,w vigo^to 
the Constitution as a Jiving document and rejected the idea of 
inflexibility in its Application: * 
'The first Justice Harlan's much quoted observation that *the 
Constitution 1 is colorblind . . . (and) does not . . . permit any public 
v authority to k,pow the race of those entitled to be protected in the 
^enjoyment of such rights,: Plessy vs. Ferguson, 163 U.S. 537, 554 
(1896) (dissenting opinion), has f come to represent a long>tcrfii 
5£%goal. It is by now well understood, however, that our society 
* cannot be^completely^colorblind in the short term if we/are to have 
* a colorblind society in the long term. After centurie^ of viewing 
through colored lenses, eyes da not quickly adjust when\he lenses 
are removed/Discrimination has a way of perpetuating itself, albeit * 
unintentionally, because the resulting inequalities make new 
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opportunities less accessible. Preferential treatment is one partial 
prescription to remedv our societv's.most intransigent and deeply- 
rooted inequalities " 

In my judgment, the Ecfual Protection Clause does not deny 
officials of educational institutions the right to adopt rational 
rfteans of implementing initiatives by which citizens are to be 
accorded equaJ and full protection of equal laws, nor does it bar 
reasonable classification and the use of race as a factor or as an 
ingredient of those measures adopted to reach that objective. 

What is mostv needed, but does*not now seem to exist, is the 
commitment to build a society based on equality; rn .an 
atmosphere absent of racial hostility^ one of inclusion rather than 
of exclusion. The cornerstone of such a society may be measured 
by the level of access accorded toj^ citizens, particularly as that 
^access relates to educational institutions and job opportunities. 

In my judgment, the goal can be reached by instituting the 
same flexibility in- admissions relative fo race, that has always 
obtained fQr geographic representation, alumni sons and 
daughters, foreign students and any other categories deemed 
important by the admitting school. In this instance, the only 
variable is aKwise sensitivity to race." I do not call for separate 
admissions committees and policies. But Tdo insist that minority- 
group persons and norj-mifiority women have representatio^on 
all important levels in ?he various institutions. * 

If the nation fails in this effort, then Mr. Justice Thurgood 
Marshall's observations, admonition and deeply-felt plea ta^on 
even greater immediacy and poignancy. Dissenting in the Bakke 
decision, Mr. Marshall- wrote, in part: 

"The position of the Negro today in America is the tragic but 
inevitable consequence of' centuries of unequal treatment. 
Measured by any benchmark of comfort or achievement, 
meaningful equality remains^ distant dream for the Negro. 

"A Negro cKild today has a life expectancy which is shorter by 
more than five years than that of a white child. The Negro child's 
mother is over three times mofe likely to die oj Complications in 
childbirth, and the infant mortality rate for Negroes is nearly twice 
that for whites^ The median income/of the Negro family is only 
60fr that of the median of a white , family, and the percentage of 
Negroes who live in families with incomes belowjthe poverty line is 
» nearly four times greater than that of whites, * , — 

"When the Negro child reaches w6rking age, he finds that 
America offers him significantly less than it offers his white 
counterpart. For Negro adults, the unemployment rate is twice that 
of whites and the unemployment rate iot Negro teenagers is nearly 
three times that oi whye teenagers. *A Negro male who completes 
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51itrm$re than a white male who has only a high scjiooi diploma.^f 
Although Negroes "represent 11.5% of the population, they are 
only 1.2^ of the lawyers and judges. 2 c /c of the physicians, 2.39c ' 
of the dentists. L\ c/ c of the engineers and 2.6<S of the college and 
university professors. 

"The relationship between! those figures and the history of 
unequal treatment afforded JL* the Negro cannot be denied. At 
cwy point from birth to death, the impact of the past is reflected 
in the still disfavored position of the Negro* 

: .iLis because of a Jegacy of unequartreatment that we now must 
permit the institutions of this society to give consideration to race 
in making decisions about who will hold the positions of influence i * 
affluence and prestige -in America. For far too long, 'the doors to 
those positions have been shut to Negroes. If we are ever to - 
teceffle a fiflly integrated society, one in which the color of a 
perso/i s skin will not determine the opportunities.available to him " 
op-rfer. we must be willing tktake steps'to open those doors. I do 
not believe that anyone can truly look into America's past and still 
find that a remedy for the effects of that past is impermissible. 

"It has beeru said that this case involves only the individual/ * 
Bakke. and this University, d doubt, however, that jfrere is a - 
computer capable of determing the number of persons and 
> institutions,|hat may be affected by the, decision in this case. For 
example, we are told by the Attorney General of the United States 
that at least 27 federal agencies have adopted regulations requiring * 
recipients of federal funds to take *affinhative addon to overcome 
rte effects of conditions which res^pKn limiting participation . . . 
by\ persons of a particular rjKfe], color, or national origin/ 
Supplemental Brief for the United States as Amicus Curiae 16 
(emphasis added). I cannot even guess the number of state and 
local governments that have, set up affirmative, actiorf programs, 
which may- be affected by today's decision. 

"I fear that we have come full circle. After the_Gvil War our 
government started several 'affirmative action* programs. The 
' Court, in the Civil Rights Cases and messy vs. Ferguson, destroyed 
the movement toward complete eaiality ; For almost a cenjury no 
action was taken, and tMsrtnacti/n was with the tacit approval of - 
the courts. Then we had Brown vs. Board of Education and the 
Civil Rights Act of Congress, followed by numerous affirmative 
action programs. Npw. we have this Court again stepping jn r this 
time fo stop affirmative action programs of tfie* type uSed by the, 
University of California." ' *t 

It was George Saritayana who said: "Those who cannot 
remember the past are condemned to repeat it," I hope that the 
people of this nation will remain alert to the historical origins arid 
resulting controversy over color and race. And never forget a 
question put by Langston Hughes: 
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"What happens? to a dream deferred? 
05^5 it dry up like a raisin in the sun 
Or fester like A^re and then run? t fc * 
Does it stink TrcSrrotten meat 
Or crust'and sugar ove#like a syrupy sweet? 
Maybe it just sags like a heavy load 
does it explode?" 



9. 




Implications for Affirmative 
Admissions after Bakfce~- 

Preliminary Analysis of Academic and Bar Performance ' * 
of Council on Legal Education Opportunity Program 
Fellows, 1968-1978 5 

Wade J. Henderson, Executive Director, CLEO 
Linda Flores, Associate Director, CLEO 



I. INTRODUCTION 

It may well be an understatement to call Regents of the & 
University of California v. Bakke, 1 the most significant United 
States Supreme Court decision affecting the interests, of this 
country's minority groups since Broyr\ v. Board of 9 
Education. 2 No case^ n recent years has generated such wide- 
spread, pubfc, concern *md - element, as Bakke* a recprd* ^ 
sixty-two amicus curiae briefs representing .various political * ^ B- ** 
interests were presented to the Court for consideration. Poitf- % 
cal demonstrations, both rJro and con, over BakKe and its 
suspected impact in the area of minority group access to 
higher education versus the rights of the "individual" domin- # * 
atefd media coverage. Justice Thurgood Marshall, after provi- 
ding the court jn Bakke with an impassioned historical ajialy- 
sfe of the evolving political status of America's minorities, 
went on to state:. 

I fear that we have come hill circle. After the Civil War our . - 

f government started several "affirmative action" programs This 
Court in t)ie Civil Rights Cases and Plessy v. Ferguson destroyedlhe 

* movement toward complete equality. For almost a century no action 
was taken, and this non-action was with the tacit Approval of the 

courts. Then we had Brown v. Board of Education and the Civil -° 
Rights Acts of Congress followed^by numerous affirmative acf ion * 
programs. Now, we have this Court agairfstepping in, this time to " >w 

stop affirmative action programs of the type used by the University of ^ 

* CaGfornia.* * *0 " 
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Justice Marshall's implication is clear and unniistakable. 
Just as the Court effective ended America's first "Recon- 
struction", it was feared that it may have signaled with Bakke 
an end to the "second" as well. 

There is nfiuch* irony associated with Justice Marshall's dire 
prediction regarding the possible end of the "second recon- 
struction."* For some, there is an inherent assumption that 
minority group economic, political and social gains during the 
* approximately twelve-year period of affirmative action in 
higher education and employment have been immense; so 
immense in fact that some would proffer that there has beeri a 
declining significance of racial prejudice as a major determi- 
nant in the social advancement of minority group individuals. 4 
And whilejhere is evidence that through affirmative action 
admissions minority group access to higher education 
increased dramatically in contrast to prev ioiis levels of enroll- 
>h menu there is also data which justifies less enthusiastic con- 
clusions^ well. 5 

f It appears that 'meaningful access to graduate and profes- 

sional opportunity by minority group Americans continues to 
be an elusive goal in thefiue^t for greater economic and politi- 
cal participtiQn in the mainstream of society. Although signi- 
ficant numerical increases have been achieved vis a vis 
min&rity access to allJetsfc of participation in bighjer educa- , 
tion (when compared with pre-affirmative action period 
enrollment figures), th^goalof parity in the percentage of 
minority individuals in particular academic disciplines in 
comparison with their representation iri the population at- 
large is still a distant dream. 6 . . 

Although affirmative action admission programs have been 
initiated in one form or another at graduate and professional 
levels ^within most academic 'discipjines, shifting social 
priorities, public mispercepfioa of actual minority 
achievement and a shifting economy have served to undercut 
substantially the reserve of "good will" which provided such a 
compelling catalyst to initiate many of these programs in 196& 
T]here are numerous reasons (which will not b$. discussed 
herein) for this shift in attitudcfind support regarding aspira- 
tions of Blacks and other minoritiaji*For greater access to 
higher education opportunity* Howler, 3 review of enroll- 
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Sno P f f I temS in , l f^'o medicine ' en § inee ring and business 
during the penod 1968 to 1978 reveals, at best a marginal 

m these disciplin^ior, at worst, they seem to project a deciine 
m overall access to future opportunity in several seiectareas 7 
Based on these ifigure^s aione, the projection of significant 
social gains by/ minority groups through access to higher 
education opportunity, at least in the 1980's, does not appear 
oyeriy promising. r vv 

II, LEGAL EDUCATION > 

An examination of the enrollment patterns of Blacks and 

* Z tt r 8 -T pS legai education is typical of the data 

in the other disciphnes noted. Between 1969, the advent year 
of race-consbous affirmative admissions in law schools/and 
1979 > enrollments ,n American Bar Association-approved 
schools swelled from 68,386 to 122,860 or 79 0% • The rea 
sons for this somewhat phenomenal growth are many, how- 
ever, heV can be distilled into essentially one factor. Over 
several decades, primarily because of social pressures and by 
government action the relationships, rights and obligations 
of manyfeersonsan^groupshave beencast in legal terms This 
has resulted m thrusting more of the problem-solving efforts 
of society onto the legal system, and made access to the legal 
profession critical in the vindication and determination of 
ngntsL * j ' 

Di/ring the early period of affirmative admissions, women 
and/minorities were co,equals on the bottom rung of the 

3T n fi S 8ot In , 1969 W ° men COnstituted 4 ' 715 the 
2flo£\ , ' t0tai minorit y enrollment reached 1q33 
(^29%), with more than one-half of that number deVive^ 

?7bs nflE? ad ^ ittance " Specifically, Black enrollment 
(3.11%), and for other groups at this time, figures were 

E?/ S S f D tanti n : MeXiCaf Ar Perican^nrollment totalled 
/d .1 , 1' , 0 Rlcan r epresentati^Tluimbered 61 ( 08%)- 
'Pacific Islanders numbered 480 (.7%); and other Hispanics 
and American Indians equalled 75 (.11%) and 72 ( 11%) 
respectively. 10 \- ll/ °h 

In 1974 when the first significant judicial challenge to race- 
^con|c.ous admissions, Defunh v. Odegaard," was heard by 

ERiC . . --, " 
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the Supreme Court of the United States, total law school 
enrollment had reached 110,713, or 42,327 more students 
than in 1969 (68,386), an increase of 61.9%. Blackenrollment 
had grown by 134.7% in that same time t9 4,995 students, an 
increase of 2,867 students; but Blacks still represented only 
4.51^c of the total law school enrollment. Similar numerical 
increases were achieved by other minprit) groups, yet marked 
urt^errepresentation overall continued to characterize the 
comparisons: 





TABLE I 








1974 




% of Total 




Enrollment. 


Increase 


Enrollment 


Mexican-Americans 


1,357 


229.4% 


1.23 


Puerto Ricans 


* 263 


331.2% 


.24 


Asian/Pacific Islanders 


1,063 


. 121.5% 


.96 


Other Hispanics 


387 


416.0% 


.35 


Amer. Indians/ 








.Alaskan Native 


265* '■ 


268.1% 


.24- 



Interestingly, 21,788 women had come to represent \9J c c of 
the total enrollment figure b> that iime,*a numerical increase 
of 17,073 students and a peitenta^Wncrease of 362., l^. 1 - 

By 1978when the court had rendered its opinion Tn Bakke, 
total law school enrollment had expanded to 12L.606 stu- 
dents, an increase over the 74 figures of 10,393 or 9.8% . 
Women, on the other hand, had far out-stripped this growth 
for the same period, from 21,788 to 36,808, an increase of 
15,020 students or 68.9%. 13 

Both Black and Mexican-American enrollment for the 
1974-78 period remained relatively constant, the former rose 
from 4,995 to 5,350, a net increase of 355 students (7. \ c c ) and 
the latter^increased fron\ 1,357 to 1,462, representing an 
overall^increase of 105 students (7.7%). Of all groups 
examined only total male enrollment fonthe intervening vean» 
between DeFunis and Bakke actually decreased in number 
from 88,925 in 1974 to 84J98. a drop of 4.6% . 14 If ih important 
to note that the decline in male enrollment occurred at a time 
when total law school enrollment expanded considerably 
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Although covering only one discipline, the foregoing stati- 
stics seem at substantial variance with the general public 
perception regarding the actual numerical impact of race- 
conscious affirmative admissions programs on total law school 
enrollments. Beginning ostensibly with DeFunis. the sensa- 
tionalist response*bf the media and political action groups* 
notions of '"reverse discrimination" have helped create art 
impression among the public that race-conscious. admissions 
of Blacks and oth^f minorities served to bar "legitimate'," 
* merit-based enrollment of White males. Often it was implied 
and widely believed that but for the existence of an affirmative 
action program, a'denial of admission to a seemingly qualified 
White male would never have occurred. 15 
In reality, mihority enrollment programs in iVv schools 
^were never a significant factor in the contirfuejfl declining 
enrollment-of the seemi/igl> threatened White'male. From 
1974-79 the Black student enrollment average "stabilized" at 
roughly 4.5 r f over the five-year period; it has yet to exceed 
the high percentage achievement of 1976 when Blacks consti- 
tuted 4 69 r r of total enrollments and Chicano enrollment 
rose to \21 c; c of the total. And although theSlher minority 
groups experienced some increases, the overall enrollment 
for all but one of these groups has remained under or close to 



legal education underwent considerable expansion of avail- 
able seats to accommodate increased interest. However, 
such an expansion could not keep pace in maintaining the 
status quo (in terms of the 1974 ratio of men to wbmen) with 
the new applicant pool of highly qualified women. 

Note further, that although opportunities broadened 
through the~establishment of more law school seats, not one 
new school accredited by the ABA between 1968 and 1979 
was affiliated with a predominantly Black institution. Of the 
169 schools presently approved by the ABA only four (4) are 
affiliated with historically or predominantly Black schools 
(Howard University, Texas Southern University, North 
Carolina Central University, and-Southern University). 17 - 
In the final analysis, it appears that race-conscious affirma- 
tive admission m law schools has "taken the faff' in a misper- 
ceived conflict for public support pitting the rights of the mdi- 



.5 c /r of the total law school enrollment.' 6 A: 
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vidual against the interests of minorit) groups. The apparent 
tightening of the enrollment of White males occasioned pri- 
maril> b) the expansion of women's enrollment has received 
little public attention. The iron), of course, is that increased 
affirmative recruitment of women for law stud) was based in 
part upon the successful political inroads and argument^ esta- 
blish^ by Blacks and other racial/ethnic minorities. 

The vulnerability of race-conscious admissions^ in federal 
constitutional terms and politicall) , in contrast to the relative 
acceptance of the increased admission of women, is in large 
measure responsible for the proliferation of legal attacks on 
special admission programs. Although minorit) groups and 
women have been victims of active discrimination in admis- 
sion to law schools, the rationale underlving this discrim- 
ination and the remedy for each is completely different. 
Because many women have presented general admission 
qualifications equal or superior to tha prevailing standard in 
law schools, 1 * the remedy to the problem of their discrimina- 
tion in admission and their underrepresentation in the profes- 
sion had a somewhat simplistic solution which required little 
alteration to the existing "meritocratic" selection "process. 
Active recruitjnent ajid an end to discrimination based on sex 
alone have been sufficient to increase' dramatically the num- 
ber and percentage of women in la\y schools. 

Race-conscious admission as a remedy to the pervasive 
effects of past discrimination against minorities has required, 
in addition to special sensitivity in recruitment, dual admis- 
sion criteria (separate from the prevailing standard) because 

the disparate academic credentials (particulari) standard- , 
ized tests scores) of many minorit) applicants. And although 
necessary to the early success of programs to increase minority 
enrollments, it us the existence bf dual criteria in admission 
without a sound juridicial and/or theoretical foundation 
which continues to pose a dilemma for greater access by 
Blacks and Other minorities to a l^gal education. This may 
well have been the central message underlying the Court's 
views in Bakke. 

On the question of race-conscious admissidas, it has been 
difficult to decipher Bakke s true meaning for the country as a 
whole and for minority groups in particular,. From a legal 
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' Standpoint. Bakkesaid very little. With seemingly fragmented 
opinions and little solid philosophical consensus, the Bakke 
decision may. not be an accurate prediction of the Court's 
future direction; Bakke may or may not speak authoriatively 
to similar litigation in the same area, ©nly subsequent litiga- 
tion and judical refinement will shed any real legal insight 
.beyond what w;e already know. However, and lestfe foS 
Bakke affirmed the positive use of race within the admissiorl 
process to higher education," and in so doing^sanctioned the 
legitimate consideration of past discrimination against racial 
groups as a basis for voluntary remediation. 
In several aspects, Bakke was more than just a court 

!mTy : S « S 3 " ati0nal P hen o«P">on.A^stice Marshall 
implied, Bakke may haVe been symbolfCof a public policy 
shift portending cataclysmic impact on a range of questions 
involving minority group aspirations beyond 1980 Bakke is 
unquestionably reflective of a peculiar state of mind precipi- 
tated by America's current economic condition. But on its 
underside Bakke is also an attack on the concept of ' group 
S f0r ^gatees of group injustice. Hence, Bakke 
p its notions of individual rights against the rights of historic- 
ally disenfranchised groups. ' . 

JS** ^ b6gged far more q uestion ^ «han it 
answered. This ,s attributable not only to the scanty 

ev.dent.ary record at trial, but also to the inherent limitations 
placed on any judicial review of a major social policy issue 
The record number amici briefs posed questions ranging from 
social policy concerns, through testing, to the question of the 
decision s general economic impact and beyond! To some 
extent, the posing of a narrow question within the judicial 
forum may be dispositive of the final legal outcome. 
However, the judical forum, as evidenced by the Court's 
seeming indecision in Bakke. may be too narrow a perspective 
from which to examine fully the range of questions the 
. country posed. • 

Among other things, Bakke has highlighted the nepd for 
^ , . greater understanding of what educational measurement can 
and cannot accurately determine. The Court's decision could 
lead to inappropriate changes in admission policies in 
■profess.oj.al schools if it is seen as negating some sound ' 

... ' ' 6G 
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practices of selection which employ both test and non-quan- 
tifiable data in decision making.** 0 Consequently, the legiti- 
macy of the testing industry arid its practices must be severe- 
ly scrutinized. m - 

The fweive-year experience of the Council on Legal Educa- * 
tion Opportunity (CLEO) has helped to shape ^much in the 
way of affirmative. admission program development in legal 
education and may shed some light on its future after Bakke. 
Experiment; refinement, and instituionalization have ear- 
marked much done in the name of minority group access to 
t legal education opportunity over the last twelve years. CLEO^ 

itself can take some credit for this expansion Of access to 
educational opportunity. Begun Tn 1968 through the support 
' of two national bar associations and organizations involved in 
Jegal education and accreditation, CLEO was one of the 
earliest progenies of the struggle to expand educational 
„ opportunities for minority groups. 21 " 

Because CLEO sponsorship brought together diverse ele- 
ments within the JaigKer education community, including . 
foundatfSn interests and the federaf government as well, the 
program soon became symbolic of the overall effort to 
broaden higher education admission bfcyond the law schools. 
* ■ The CLEO model of academic and financial support esta- 
* ' blished early the validity of the program's deceptively simple, 
yet effective operating premise; that is, that minority and 
economically disadvantaged persons could be rapidly and 
successfully infused into legal education with no diminution in 
academic standards, notwithstanding measurement predic- 
tions to the contrary. Since CLE0'§ inception in 1968, some 
^ X~^5b& persons have met the program's challenge and in the 
u process have compiled impressive records of academic and 
professional achievement. 22 

However, the twelve years <tf CLEQ^iave also jvknessed 
another major educational accomplishment. With thegfadual 
proliferation of affirmative action admissions programs Has 
also come the increased availability of "performance related" 
data concerning the minority group student within affirmative 
action admissiote. Thus, many implicit yet prevailing assump- 




tions on minor 
arena may now. 



ty group performance within 'the acad?mi<^ 
>e examined in ways not previously available* 
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& to us. This is no small development smce many oHhese' 
programs were based, initially, on untested theories regarding 
the academic potential of minority group students. Moreover, 
the opportunity to examine long-term implications and 
societal effects of these programs vis-a-vis the current career ' 
placement of program graduates can now be explored with 
more thin merely theoretical projection. This information, 
unobtainable ten years ago, is a significant underlying con- 
sideration although totally ignored in the Supreme Court's 
analysis in Bakke. u iy v 



III. CLEO BACKGROUND 

The Council on Leg^l JEducation Opportunity was formed 
in 1968 as a joint project of the American Bar Assocition , the,^ 
National Bar Association, the Association of.Aiperican Law 
Schools, and the Law £chool Admission Councif; in 1972, Lk 
Raza Naiional Lawyers Association became a sponsoring 
organization as welt 2 * CLEO's programs have been designed 
specifically to serve ^those educationally and economically 
disadvantaged persons who, but for a program such as CLEO, 
would have little chance to attend an accredited law school 
bec&use of economic and admission credential limitations. 25 
The concerns of 19^68 were fconcrete: less than 1% of thfe 
lawyers in this country were Black and in some states tjiere 
were more than £0,000 Black residents for each Black 
lawyer. 26 / ' » 

The present CLEO program has twoxentral components of 
direct service to students In addition to its services to the law 
schools. The two/ primary student components are summer 
institutes for prospective law students and annual fellowships 
of $1,000 each to the successful graduates .of the summer 
institutes who attend law school. The law schools individually 
absorb more thata half the costs of the summer institutes and 
provide tuition Scholarships, as well as financiaUid to CLEO ' 
students. It is ifripprtant to note that the present $1,000,000 
annual federal' support for CLEO generates as much as 
$3,000,000 of cash and services annually from law schools. 
Over 140 ABA-approved law schools currently enroll the* 
approximate!^ 550 CLEO fellows now attending law school. * 
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The CU O Regional Summer Institutes were'originajly 
designed to operate largely as a screening and evaluation * 
process tor minority students who would not otherwise, be 
admitted* to law school, k>eusin*g»on the identification of 
.minority and cHjfcr disadvantaged students who' had - the 
potei)tia4 fpr successful entry into the legal profession>de.spite, 
their lack of traditional admissions criteria. This focus has* 
ch/nged siightiy as CLEG learned more about the educational • 

• process ^generally and legal education in particular. A, brief 
review of the recent history of 4aw school admission is the 
most efficient means of explaining how this change has 

^occurred. 

Prior to. the^ post-World »War II education boom, the^ 
traditipndLapproach to law school admissions had been tp , 
enroll nearly all students who could pay the tuition (except aV 

* those schools that were admittedly discriminatory) and weed 
out the non-lawyers on the basis of tew school performance, 
particular at the erfd-of the first>ear;of law study. In. that 
era. admission > to the ^profession was determined almost 

j solely by performance in law school, subject to limited 
r further evaluation b> bar examinations. The vastly increased 
number of law school applicants in the post-war fera gave rise 
to the Law School Admission Test (LSAT), which was first 
administered in 1948. was in widespread use in the mid-50's 
and in almost universal use by $60. In the 1960s it became a, 
dominant factor m the admissions process for most law 
schools.- 7 As the schools sought to infrease their minority 
enrollments, it became apparent that the LSAT was standing 
as an obstacle to this endeavor and the legal educate 
community soijght an alternative admissions device. The 
summer institutes of CLEO were conceived to perform this ( 
service. 

* # It l seemdd feasible for CLEO to revitalize the concept of* 
performance as. a means of determining legal aptitude, a"t 
feast with* regard to minority and economically 
disadvantaged applicants. The summer institutes offered . 
mini-courses in substantive law along with legal research Brtd 
writing. Initially, they. were largely experimental and varied 
in program format; some were^ primarily remedial, some 1 
attempted only to identify students who showed promise of 
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sug cjB | ^-in law school; and others aimed at orienting 

st ^PH|)y£e study of law. While the institutesftill reflect T 
coiKnalffiof these elements, their format and primary aim 
^^-Jias^lidjfred. In" general, -greater emphasis is placed on 
^^prientation of the students to law school methodology and 
**on evaluation of the law aptitude and potential of the sfudent, 
while remedial asg^ts are minimized. 28 
4 The second component^ of the current CLEO Program .is 
the provision of fellowships to the students who go on from' 
the summer institutes to law school. These fellowshtp^are 
' provided under Title IX of the fiigher Education Actdi 
1965, as amended 29 and are currentfy set at $1,000 per year. 
These fellowships are to be used exclusively fof livirfg 
expenses. Each law school admitting a CLEOstudent "mkkes 
4 commitment to provide tuition:, sometimes In the fonrfpf a 
tuition rebate, sometimes through the use of otherwise 
ayaijable scholarship funds, and more frequently through the 
use of loan funcjs. ^ 

In addition to the summer institutes and fellowships 
administered by CLEO, the National Office prepares course 
Materials, has operated an Applicatibn-Sharing Project by 
faich promising' but unsuccessful applicants to CLEO are 
rferfed to selected law schools, serves as a catalyst for 
inovative projects in admissions, Cooperates and shares with 
special admission progfams operated by individual law- 
schools and generally serves as a repository of data and 
information about legal education and the disadvantaged. 

The CLEO Program has also published, in conjunction 
with Ocetma Publications, Inc.; two major hard-bound 

* works of particular interest to legal educators and scholars. 
, 'The first publication, DeFunis v. Odegaard and the 

University of Washington,™ is a three-volume set containing 
the complete records and briefs of the ca§e;,the second, 
Bakke v\ Regents of the University of California* 1 is a six- 
volume set similar to the DeFunis work. In addition, CLEO 

* has published, in cooperation with the Howard University 
LaW Journal, selected papers from a two-day symposium 

4 ^^commemorated the P ro 8 ram > Tenth Anniversary in 

CLEO has come to accept the principle that the concept of 
onomic and educational disadvantage in the face of a , 

- K I I 
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bacca 1 a u re aTe~degrertrfiOT married to the concept of race. 
"Traditional" admissions criteria have had th£ effect of 
excluding mart) disadvantaged persons from law school 
regardless of race. Frequently, the CLEO participant is one 
who,„by reason of cyclical poverty and attendant educational 
deficiency, may have experienced initial difficulty in 
adjusting academically to the college environment. His or 
her cumulative grade point average, however, may reflect an 
upward trend characterized by marked improvement during 
the third and fourth years. A large number of CLEO 
students have also, because ' oT their disadvantaged 
'background, attended undergraduate colleges that are less 
demanding academically than the more prestigious 
institutions that furnish candidates for law school. When 
these factors tire produced by membershipjn an isolated 
group, whether minority or White in ethnic terms, the 
student fits the concept of disadvantaged. " 

In response to its Qwn though processes and the needs of 
society. CLEO broadened its concerns several years ago to 
encompass disadvantaged White stthfients., One readily 
identifiable target population of disadvantaged White 
students from which CLEO draws can be found in 
Appalachia. 'Ye{. it comes as no surprise that the ratio of 
minority students in the CLEO Program remains 
overwhelmingly high. 

T)ie argument is often heard that no person with a 
baccalaureate degree can be considered disadvantaged, since 
he OK>shC has an advantage over a large portion of the 
population. What should be remembered, however, is that 
this same person can be disadvantaged with respect to other 
college graduates attempting to enter the legal profession. 
T\\q patterns that have in the past kept these groups seriously 
unde'trepresented in the socially and~economically powerful 
institutiohs of society and prevented their ready access to the 
mechanisms for peaceful dispute resolution through the legal 
.system will continue as part'of the cyclical poverty to which 
this Program is addressed. This is the concept of 
disadvantaged with which C'kKO is now working, a concept 
that recognizes the potential of disadvantaged lor both VV Yules 
ijnd minority groups/ 4 
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' IV. OBJECTIVES: PROGRAM FOCUS , * 

CLEO's purpose is to increase toes-mmiber of attorneys 
from economically and educationally disadvantaged 
backgrounds. As presently structured, the program includes 
a six-week, in-residence summer program which is premised 
upon the following hypothesis:, that significant numbers of 
disadvantaged students who would be excluded from legal 
education through the use of traditional measures of 
aptitude cai{, with financial and academic support, 
successfully negotiate the law school curriculum. The net, 
result: increased access to the legal system and to the 
decision-making processes of the country by those who have 
been historically disenfranchised for reason of race and/or 
economic circumstance. 

Admission to CLEO is contingent upon two primary 
factors: economic-background eligibility and the prospect 
, for successful matriculation in law school as indicated byjhe 
.applicant's complete academic profile, notwithstanding 
marginal performance^ the Law School Admission Test. 35 
Although CLEO, cojjjducts a more co/nprehensive 
approach to selection in US emphasis on i^tjn-quantifiable 
data, the academic^screening for the prqgfam must still take 
into account prevailing admissions standards of law schools. 
CLEO reviews anapplicant's entire file to determine what 
the 1 prospers are for placement in law sdtool once the 
summer institute experience, has been completed. Persons 
whpse records show little real prospect for admission to 
accredited schools (usually because of extreme?^ low LSAT 
scores) are not generally accepted. But, neither does'CLEO 
• attempt to select merely the best credeotialed applicants. 

Many persons who hav^performed exceptionally well In , 
undergraduate school and on the LSAT would benefit less ' 
substantially from the summer institute experience because 
their admission to law school is less likely to be contingent 
upon this additional measure of performance potential. Most 
,such applicants whp may be otherwise disadvantaged are 
aWy recruited by law schools and can successfully compete 
foj institutional and university financial assistance; 
< therefore/ tb increase the overall number of minority and 




members of the legal 
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profession, the program focuses upon a "middle" group. II 
quantifiable terms, this "middle" group has been established 
within a range of 350 to 525 on LSAT performance, and an 
ave^age undergraduate grade point average of 2.82.* 6 
However, because present funding restrictions limit financial 
assistance, to successful institute participants, CLEO looks to 
persons who manifest an -ability to negotiate law school and- 
in whom law schools, in cooperation with CLXO, are willing 
to devote substantial attention and resources, 

Emphafc in the institutes is placed on the orientation of ■ 
the student to the law school experience and the evaluation, 
in a classroom situation, of the law aptitude and potential of 
the student. As noted previously, compensatory and 
remedial academic aspects are now minimized. 

The curriculum of the summer institutes focuses on two 
central aspects: the methodology of legal analysis and law 
development (using specifically structured substantive law 
courses as vehicles) and the evaluation of students' ability to 
master it. At a minimum, a summer program's curriculum — 
, which is approved by CLEO's governing board — includes 
, specially-tailore4 courses which are derived from the first- 
year law school curriculum and which emphasize abstract' 
fhinking n^thods of legal analysis and synthesis, as well as, 
legal reselfrch methods and techniques. The summer 
institutes are structured to include such courses as torts, 
contracts, property, criminal law, etc. Efforts are made to 
select manageable/ legal cases which are not generally 
repeated in the first year of law school, in tliis way program 
participants are not lulled by the false belief thrat they have 
received a substantive "head-start" on^their formal -legal 
training. Each institute also offers a detailed tegal writing 
course, which focuses on outlining, organizing Uipughts, 
developing argumentative essays, researching and generally 
committing to writing legal analyses and respons^fivto 
problems.given in the substantive courses. From 35-50C£of 
the summer institute curriculum is devoted to this purpose, 1 "' 
The intensive course of study covers a six-week period, 
wherein orie-half week^ reserved for student evaluations, 
including "one-on-one" faculty-student performance 
reviews of. institute participants' work. The summer 
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institutes begin in mid- June and end by July 31st of each 
^year; this schedule is designed. to permit maximum program 
.impact on the law school admission process on behalf of 
successful CLEO participants. Exclusive of tutorial sessions, 
program participants receive 14 to 16 class contact hours per 
week. Through constant feedback between the 
profe.ssor/teaching assjstant and student, an individual can 
identify not only academic problems, but also areas of 
. 'strength— the central focus of the institute program. In this 
manner, a participant gains confidence in him/herself, as 
well as in his/her abilities. 

Each institute also attempts to establish a close rapport 
between professors, teaching assistants, and students in an 
in formal atmosphere. Teaching assistants 3re each assigned § 
specific number of students, live in the same dormitory 
facilities as the students, and attend classes with them. A 
student thus can obtain academic assistance as needed. 

V. DATA RETRIEVAL PROCESS 

,In view of the upcoming legislative reauthorization of 
CLEO, the CLEO National Office initiated a 
comprehensive survey in the summer of 1978^o\cornpiIe 
relevant data on the performance of the over-U4Q&Trogrm 
participants during their matriculation in law school. While 
data on the three-year law school performance of CLEO 
Fellows is^ readily available from the law schools via 
academic reporting requirementsv associated with each 
Fellow's continuing fellowship eligibility, additional data on 
post-law school performance (i.e., bar data and career 
patterns) has been difficult to obtain. Although the 
National Office attempts to solicit this information annually 
from graduating CLEO Fellows, the data on hand remains, 
incomplete. This has resulted primarily from a failure, of 
CLEO Fellows to remain in contact with the National 
. Office, particularly after graduation, and is further 
compounded by the typically transient nature of the law 
graduate vis a vis his/her place of residence. 

As a device to initiate 4he survey, it was determined that 
. CLEQ's Tenth Anniversary Commemorative Symposium, 
held at Howard* University School of Law in the Fall of 1978, 

. ERIC 
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could provide a unicjue opportunity for re-establishing 
contact with the more than 1,400 CLEO Fellows. The 
Symposium, therefore, served as the launching point for 
generating the interest and cooperation of CLECLFeilows in 
supplying4he relevant performance data. 

The National Office conducted a review of its internal 
program files^ to begin the process of locating Program 
Fellows. Recognizing that the information contained in the 
CLEO file would, in many instances, be outdated, i*was 
determined that a process for address verification was 
necessary. tmfcafh, the process focused upon data obtained 
b> way of the law schools from which the Fellows graduated. 
Acordingly, a solicitation to alf of the then 164 ABA- 
approved law schools was sent requesting the addrtsses for 
all CLEO students having attended their law school since the 
inception of the Program in 1968, accompanied by -a list 
which denominated each CLEO student by year of law 
school entry. 

The law schools proved cooperative in supplying the 
addresses which they had on hand. However, in many 
instances, the information provided proved inaccurate; 
apparently, many of the schools^ncountered CLEO's 
similar difficulty ia keeping track of the location of their 
alumni. Also, a few schools refused to disclose the data, 
maintaining that student privacy rights precluded the 
dissemination of the information requested, although at least 
one law school in this latter category forwarded CLEO's 
inquiry directly to the Fellows themselves. 

Upoarepeipt of addresses from the law schools, a package 
of information regarding the upcoming Symposium was 
mailed to each CLEO Fellow. In many instances, these 
Symposium packages were returned to^CLEO; obviously, 
the initial success of the venture was entirely contingent 
upon the accuracy of each law school's address data for its 
graduates. However, most were not returned to the National 
Office, nor did we receive the return postcard provided from 
ihem. , ,1 

After the Symposium, a second mailing to those CLEO 
Fellows who had provided their current address via the 
return postcard was conducted. This package was directed 

7:- 
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. principally at stimulating support for CLEO's reauthoriza- 
tion effort in Congress and included a general letter Explain- 
ing the reauthorization campaign and the need for their assis- 
tance and cooperation, the questionnaire regarding 
employment and bar performance data, and a request for 
address information on fellow CLEO participants. It should 
be noted that the questionnaire and the law school reporting 
files have been, and continue to be, the central components 
for obtaining the data for the CLEO Fellows Performance 
t Survey. 

Because current address information on CLEO Fellows 
remained difficult to obtain, the data retrieval process 
developed more slowly than was initially anticipated. The first 
stage of the process was completed^ by mid-December, 1978 
with more than 1,200 mailings to CLEO Fellows, based on 
information obtained from both the law schools and CLEO's 
program files. However, although response questionnaires 
from the initial mailing were encouraging, by June 1979 the 
- National Office had received only 300 responses. The infor- 
mation' was viewed as an insufficient basis for the more 
thorough study initially envisioned. Therefore, a secondary 
effort relating to identification: of current address informa- 
tion was devised to obtain additional data. 

The revised strategy to obtain accurate address informa- 
tion centered on secondary sources which included \he 
enlistment of past Sumlmer Institute Directors' support for 
the project. This approach was precipitated by offers of 
assistance front the Directors themselves who had been 
apprised of CLEO's reauthorization objectives. Because 
several of the Program's Directors indicated that they had 
maintained regular contact with Fellow/ who had partici- 
pated in their respective Institutes, the N; tional Office, after 
• synthesizing the results of it's two previous efforts, compiled 
a list of CLEO Fellows for whom current address informa- 
tion remained outstanding. The various lists, developed 
according to the Summer Institute attended, were forwarded 
to the respective Institute -Directors to obtain any address 
data available to them. Sample questionnaires were provided 
as well so that they might be fully informed,as to the kind of 
information being sought from the CLEO Fellows 

O 
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In total, the Survey produced bar performance data on 
approximately 690 CLEO Fellows and employment infor- 
mation for approximately 305. The following tables provide 
the information on CLEO Fellows' performance in various 
categories. 
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TABLE IP* 



CLEO PARTICIPANT DATA REPORT (196^1979) / 



• 


1968 


1969 


1970 


1971 


1972 


1973 


1974 


1975 


1976 


1977 


1978 


1979 


Total 


Number of students participating 




























in CLEO since its inception 


16! 


448 


212 


221 


217 


233 


225 


251 


' 220 


221 


217 


224 


2,850 


Number of students successfully 




























completing summer institute 


151 


444 


197 


210 


123 


229 


22\ 


244 


216 


208 


213 


222 


2,722 


Number of summer institute 




























graduates entering law school 


. 13! 


400 


191 


207 


210 


218 


219 


234 


205 


197 


203 


214 


2,629 


Number'of students who have 




























graduated from law school 


83 


292 


130 


138 


142 


158 


161 


157 


149 


NA 


NA 


NA 


1.410 


Number of students enrolled in law 




























school receivingiCLEO stipends 


















6 


152 


159 


206 


523 


Number of siudem^enrolled in law 


* 


























school not receiving CLEO stipends 












* 






10 


2 


7 


7 


26- 


Total number of studehts enrolled in 




























law school — \ 
— " aiML X. 


















16 


154 


166 


213 


549 


Number of law school graduates who 




























have passed the bar examination 


69 


176 


83 


63 


56 


53 


55 


47 


3 


NA 


NA 


NA 


605 


Number of law school graduates for 




























whom CLEO has no bar data** 


8 


85 


38 


7! 


81, 


97 


98 


98 


145 


NA 


NA 


NA 


721 


Number of law school graduates who 
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30 


10 


3 


5 


8 


6 


12 


NA 


NA 


NA 


NA 


81 


* Didn't take 








1* 






2* 












+3 


Number of students who audited the 




























> summer institute programs % - 


0 


1 


6 


3 


1 


16 


23 


5 


9 


11 


19 


• 6 


91 
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"Bar information ft grossly understated The CLEO National OffKc has been vondoumg jn cctmive Nurses over the past >ear uf all QLLO la* *.hoot 
graduates tu determine more accurate bar statistics i"hi\ information is nut genera IK k mm nb> the la* schools and van oniv be ascertained Mith accuracy if it is 
kfHmn in which uf the fifls (50) jurisdictions an individual xii tut an (.summation The *urvi>. *hcn lomplctcd. Mill hope lulls provide more »at<slactor> 
tatistiejl results, ' *J O . 
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TABLE II (con't) 

Number of students who have deferred entrance, withdrawn or failed in llw school 



to 



O 

> 

73 

c 

C/3 



< 

m 

73 

(A 



m 
D 
r 

o 
> 



m 

c/s 

O 
2 



Deferred entrance 
Leave of absence 
Academic dismissal 
Withdrew -good standing 
Withdrew bailing 
Withdrew -mi htar> 
Withdrew -illncss/CJcath 
Wiihdrcw-fmancial 
Withdrew -unknown 



1968 



21 



5 
I 

12 



1969 



52 
7 

18 
6 
4 
2 

18 



1970 



43 
10 
7 



197 1 



1972 



1973 



1974 



1975 



1976 1977 1978 
"43 



48 



108 



61 











4 


1 


3 




49 
10 


31 

7 


30 
1 


31 s 
4 


29 


24 


23 




5 


I 


3 


3 










I 




3 


1 

2 


1 


1 


2 


1 


I 


2 










1 




4 . 


28 


23 


18 


18 


10« 


11 


9 


70 


69 


60 


59 


52 


36 


47 





1975 



25 



* presently 
1976 1977 
6 5' 



1978 



1979 



Total 



■40 



1979 
5 



Unknown Academic Statuv Some law schools became reluctant m 1978-19.79 to release academic data on CLEO studoffo The 
academic status of<thc following students is presently unknown stuucmis. me 
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Number of CkEO students presently enrolled in law school 
—by ethnic breakdown 



American Indian 
Appalachian 
Asian American 
Black 

Black Panamanian 
Black West Indian 
Caucasian 
Chicano 

Cuban American 
Dominican American 
Filipino American 
Hawaiian 
Italian American 
Puerto Rican 
. Spanish Surname 
Other Groups 

Total 

'By sexual breakdown 

Male * 
, Female 



Anticipated law school enrollment of CLEO 
participants in 1979-80: 

Number of law schools which have participated 
by accepting CLEO students: 



1 976 


1977 


1978 


1979 


Total 








3 


3 


I 






1 


2 




5 


4 


5 


14 


8 


80 
- 


102 
1 


111 

- 


301 
1 




- 1 
2 


2 


o 


1 


6 


♦44 


34 


55 


139 


i 


3 
* 


2 
] 


5 

4 1 


10 
i 
1 


- 
I 


• 

17 


1 
] 

16- 


18 


1 
1 

52 




2 


2 


*> 


6 








5 


5 


16 


154 . 


166 


213. 


549 


4 


83 


84 


102 


273 


2 


69 


75 


104 


250 



220 



144 
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[The 'difficulties encountered in retrieving useful data 
, through the CLEO Fellows' Survey has highlighted a com- 
mon problem in research about affirmative action admission 
programs in legal education. With few exceptions, most law 
schools have incomplete data, at best, on the actual aca- 
demic performance of students.adfnitted via these programs. 
As for bar performance and employment experiences, these 
categories are even more incomplete, 

The dearth of concrete data in this area *is reflective of 
several considerations: First, many schools appeared reluc- 
tant to organize data based on race for fear thatthe informa- 
tion obtained could be misused and/or misunderstood as to 
its intended purpose. Secondly, to the extent that some of 
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the' early returns in reference to the academic performance 
*~ of some "specially admitted" students were lower than 
perhaps expected, it was thought that too great an erfiphasis 
on this aspect of the affirmative action admissions questions, 
particularly through studies focusing only on those students 
specialty admitted, would be premature and contrar> to the 
best interests of tKese programs. Although marginal per- 
formance by -some students in these programs should have 
been anticipated for numerous, valid reasons, such fears of 
misuse of the data and misunderstanding as to its collection 
precluded the gathering of information which would 
ultimately be useful. / 

VI. DATA ANALYSIS: CLEO FELLOWS' ACADEMIC 
AND BAR PERFORMANCE DATA / 
A. Scope of the Survey / 

Thej>urvev of CLEO graduates' academic ana bar per 
formance data involved 690 Program Fellows primarily from 
the entering classes of 1968 through 1975, that/is,, the law, 
graduates of the classes 1971 through 1978. Th</ survey rep- 
resented a 48.9 r f rqsponse from the total available pool of 
1,410 CLEO law school graduates during the time period 
covered. It should be noted that no significant data on bar* 
* performance and employment pursuits is yet available from 

the CLED entering classes of 1976 through 1979: the!976 
$ entering class (i.e., 1979 law graduates) has not yet been 
fully surveyed, the entering classes of 1977 through 1979 are 
currently ehrolled in law schpol. 

Table III presents figures reflecting both the number of 
responses received per class, as well as the total number of 
students per class who were eligijjjle to respond to the survey. 
1 As can be seen, the highest levefbf response by percentage 
Of those eligible to respond were obtained from the earlier 
classes of the Program, i.e., 1968 to 1971. While it has been 
difficult to ascertain the factors behind the high frequency of 
response from students in earlier years of the program, it 
may well be attributable to a particularly strong sense of 
identification with the program and a sense of collegiality 
which seems to have been shared among the students in 
these early CLEO classes. To the extent that 44 word-of- 
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mouth" contact among. FeiloWs may have influenced the 
number -of responses received, th» highest numbers from 
earlier years may also reflect an increased level of continuing 
personal interaction. 



TABLE III 

Class 



' 1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 s 
1976 
No 
Data 



AbsoIut^Freq. 


Adjusted' 


% of Responses 


* Response 


Freq. % 


fo& Total Class 


6 75 (8$) 


10 0 
iu.y 


90.4 


. 207 (292) 


30.2 


70.9 


. ' 91 (130) 


13.3 


69.2 


- 66 (138) 


9.6 


47.8 


61 (142) 


8.9 


. 43.0 


61 (158) 


8.9 


38.6 


65 (161) 


9.5 


% " 40.4 


57 (157) 


8.3 


36.3 


3 (149) 
4 


0.4 ' 

1 


.. 2.9 


690 (1410) 


100.0% 


'48.9 



Employment status may well be another factor which may 
help to explain the higher frequency of response from 
graduates of the earlier years. Graduates- of the entering 
classes of 1968 through 1971 have been in the profession for a 
minimumffTsix ^ears; their employment data tends to reflect 
a career pattern of work experiences which are consistent 
with the early professional experience's of most lawyers. It 
appears that the first few years of a lawyer's work experience 
after graduation are used to sharpen practical skills and to 
secure varied professional experiences. After the first five' 
years or^oa pattern of longer-term work experiences seem 
to emerge, with lawyers shifting emphasis from a variety of 
experiences to the development of areas of specialization. 
Data from Fellows of the? eajk years tend to reflect the 
higher salaries and the gre"aW measure of professional 
stability" with longer-term professional relationships than 
• is evidenced by more recent graduates. , v 
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B.LSAT^and UGPA^ta 

Tables IV through Table yi provfde an interesting,- 
though -limited, basis for comparison* of the typical/law 
school admissions profile between CLEO and non<XEO- ; 
°Jaw; school matriculants using quantifiable variables^such as 
undergraduate grade point average (UGPA) andperform- 
^ ance scores fronufce Law School Admission Test (LSAT). 
In addition, da.t^on the, variables of race/ethnicity are also 
supplied, and mav help to establish a more accurate view of % 

the typical survey respondent. 

* » 

Of the 664 Fellows for whom we had admission test score 
_dMaUh^Jm^aa^ 

(score range: 2(fo-800),meah % UGPA was 2.76 on the scale of 
— 4 00 A While ii is d ifficftfi to make many meaningful com- 
pansbns in the law school admissions profile. using the under- 
graduate grade and pre-law test - performance of CLEO and - 
v similarly-credentialed non-CLEO law school matriculants, it 
can be said generally that the overall admissions posture of 
'these two 'groups was consisteht. No law jschopl can*m^ke 
' predicatively valid -admissions decisions utilizing only data 
from isolated variables without other indicia of student per- * 
# formance capability. In the ease of both ijiean UGPA and 
LSAT of the CLEO Fellofcs surveyed, it would be improper . 
♦ to pro ject»ttffcse # factors alone as indicative of the potential 
lay/ school performance projected for this .group at large.- 
This approach would be particularly improper given the 
weight accorded to nomquantifiable data b$ most of.{he law 
schools whidh admiftedhhese CLEO students. 

Howler, mean UGPA, and LSAT data present^ a useful • 
~ basis for review between CLEp^nd non'CLEO law school ! : 
students, particularly whe^vjjfables of race/ethnicit^^T 
subsequent law school perfbrmShce (Table VIII) are factored . 
' into the' analysis. Fof ribto,>uffice ft to say tiijrt the t^ean * 
LSAT performance at 422 is cbrregtly well beld^irn^tional 
norm average of 541.9.-" It shotild be rioted here as toill that ? ' 
although the mean CLEO LSAT data reflects, an "average 
composite score drawn over several years of individual s&rcs,'' \ 
* there fcas been no fb$s in tftegeneral^ reliability qf the measur- * * 
ing instrument; the LSAT has not been subject to the same * ? 

. • , 83* 
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inflation factors which have affected other academic measure- 
meats such as undergraduate grades. 



/ 



TABLE IV 
STUDENTS 1 LAW SCHOOL ADMISSION 
Mean • . ' TEST SCORES. . - 422 33 

Median- , 426 64 

Standard Deviation , 59 35 

Minimum. , . • 2000{) 

Maximum * . ^.oq 

Valid cases=664 
Missing ca$es=26 




STUPENTS^ UNDERGRADUATE 
Mean 'GRADE POINT AVERAGE 
Median 

Standard Deviation' • 
Minimum # ' . 

Maximum 

Valid cases =649 * , 

Missing cases=41 ^ 

TABLE VI 
STUDENTS' RACE/ETHNICITY 




Asian American 
Black 
Chicario 
, , Puerto Rican 
Italian American 
Cuban 
; Appalachian 
Unknown 



Total * 



Valid cases=667 ,< 
Mining cases=23 



No. 


c /c • 


21 


3.0 


462 


67.0 


• 159 ' 


23.0 


22 . 


3.2 • J. 


. 1 


0.1 • 


1 


o;r 


1- . 


0.1 . 


23 


3.3 ' 


690 


100 
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C. Academic Performance 

Tables VII and VIII reflect the law schools attended by 
those Fellows reporting to our survey, as well as the general aca- 
demic performance of these individuals by year of enroll- 
ment. It should be noted, that the\students covered by the 

4-«rrvey attended a total of 107 different ABA-approved law 
schools. ABA approval for the few schools attended by 
CLEO Fellows is significant in that the approval establishes a 
professionally and federally sanctioned level of minimum 
academic qualification to insure some uniformity in 

, « academic program provided. 

Of the 107 schools attended by the Fellows surveyed, 
- twenty-seven (27) particular schools are higHlighted because 
of their association with a majority of students reporting; 415 
of the 682 students t60.8 r c) for whom data^on this tactor is 
available attended one of the 27 highlighted schoojs.. It 
should be noted as >vell that the highlighted schools present a 
varied cross-sectiofi of institutions currently sexving the 
interests of legal education, including many schools noted 

* nationally for their solid academic program and rigorously 
applied academic standards. Thislactor was considered sig- 
nificant because the data on Fellows 1 academic standing 
reflects a 1 surprisingly successful record- of performance for 

~ ~ the period of law scfiboT emollient; ' f * "~ 

Table VIII presents the academic standing (and hence, the 
overall acadejnic performance) of the Fellows surveyed over 
the three years of la>v school enrollment. Because it would 
be virtually .impossible to t^nvert individual law schopl 
grades to a consistent and uniform standard, given the inher- 
ent differences in the grading' processes of ,th<k individual 
schools, this paper utilizes general "academic standing" at 
the conclusion of a given year as the measure of student 
performance. The variable for academic standing was esta- 
blished^ the mmimum>^quirement for the nfaintenance of 
"good standing" status as determined by the law^school in 
question. Any variation to the law school's numerical mini- 
mum was characterized as less than "good standing" * 
regardless of hoW this variance wa<, termed by the law school 
itself. t 
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In the first .year oftfaW school, 87% of those Fellows 
surveyed were reported^ be in good standing at the conclu- 
sion.of that period. At the conclusion of the second year of 
law stydy the number of students in good standing rose to 
94.1%;*and in the third.year thfejiiimber rose to a seemingly 
M phenomenal 99.6% in good academic standing. 

A number of cautionary &veats may be in order when 
interpreting the data on CLEO Fellows' academic perfor- 
mance. First and most apparent, all CLEO Felloes covered 
in the survey, which includes an analysis of law school and 
bar performance, ace (by their inclusion in the survey) law 
school graduates. Secondly, had all fellows who bave grad% 
uated from law school' during the* perigci covered been 
included in the analysis, these overall figures ma> have been 
affected. Thirdly, the successful performance of CLEO 
Fellows in law school (particularly beyond the firsfyear) rpay 
not be' attributable entirely to the CLEO institute e#per- 
iepce; obviously factors relating to the particular academic 
environment and financial cirumstance in which these. 
Fellows 'found themselves impacfed significant), on over^D 
academic performance/ 

* Yet, notwithstanding these limitations, the data on Feljows' 
aofllemic performance is impressive, although little national 
data can be fouhd which presents a clear picture of the 
minority law students' rate of retention in law schools-for the 

- time period examined. Moreover, when one considers the 
''predictive index" used in determining student performance 
in the first year of law study, the success of the CLEO Fellows 
loofns even greater. 
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TABLE Vll 
Law School Attended; 10 or more graduates 



School 



Absolute Freq. Adjusted Freq. % 



1. U. Denver 


32 


4.7 


2. U. New Mexico 


28 


M A "1 

J 4.1 

3.7 






4. U. Virginia 


23 


3.4 


j.»u. v^aiy.-uavis 


21 


3.1 


o. wayne Mate u. 


21 


3.1 


7. U. Texas 


18 


2.6 


o. riowara u. 


17 


2.5 


O T I Ti l * ^ * 

y. u. Illinois 


i6 


<F 2.3 


lu. lexas ooutnern. U. 


15 


2.2 


11. Georgetown U. 


1 A P 

♦ 14 f 


2.1 


lz. Ueorge Washington U. 


14 


• 2. 1 


u. u. Arizona 


13 


l.^-- 


14. U. Southern Calif. 


13 • 


1.9 


1^ Tpmnlo T I 

LJ . 1 CIlipiC VJ . 




i.y 


lo. Arizona State U. : 


12 


* ■ ■ 1.8" 


17. Ut Cahf.-Berkeley 


12 


1.8 


18. Columbia 


12 


1.8 

. 11.8 


19. Harvard 


12 


20. U, Ftocida-Gainesville 


' 11 


1.6 


21. U. Miami 


' 11 


1.6 


22. Rutgers U. - Newark 


11 


1.6 


23. U. Santa Clara 


'* 11 


' 1.6 


24- U. Calif. -,Hastir)rgs 


10 


. J 1.5 


25. U. Houston • ' 


10 ' 


1.5 


26. U. Iowa ' 


10 


1.5 


27. Notre Dame 


10 


1.5 


Total 


415 


61.2 



Total Schools: 166 

Massing Cas6s=8; Valid Cases=682 
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TA&LP V'HI 

» ' '. * 

ACADEMIC STANDING f IRST SI CSXD THIRD 

YEA-R V EAR VF.AR 
No No 

n Good Standing 594 86 1 643 93 2 677 98 1 

In Less than Good Standing- 8V 12 9 *40 S 8 3 o-4 

Missmg Cases ■ 7 I (i 7 io 10 i 4 



To,al 690 100 0 690 100 0 690 M*TT> 

• NOTE Percentages may not always sum to 100 01 due to rounding < 



• error 



D. Bar Examination Results 

The performance of the minority group law graduates, 
particularly those who were admitted to law school by way of 
affirmative admissions programs, has been, a continuing 
source of concern in legal education since 1969. From time to 
time, charges have been issued stating that minority group 
applicants to the bar do not fare as well as their White 
colleagues. While little concrete data of actual overall minor- 
ity group bar performance has been compiled, particularly 
on a national level, court records from litigation filed m 
disputes over minority group bar admission offer some 
insight into this problem/ 0 From 'a review of the statistical 
data on mindrity group bar passage rates which has been 
compiled for several "olass action" suits alleging discrimina- 
tory practices of ojackind or another, it seenisjair to con- 
clude that minority group^Tperformance and its relation- 
ship to affirmative admissioh programs represent a substan- 
tial policy question which bis affected, at least subl'iminally, 
the debate surrounding the viability of affirmative action 
efforts. 

The question of the sociaf utility of affirmative admission 
as an additional basis for. continuation of these programs has 
been called into question by bar performance of minority 
group applicants ^vhich is substantially at variance (a.t the 
low-end of the scale) with the prevailing norm\Litigation, 
particularly in "class action" suits where minority group 
applicants comprise the class, challenging discriminatory • 
practices and^policies in the administration of bar exam- 
inations in yario.us states, reflects the pther significant side of 
the issue. Tor understandable reasons, the boards of. bar 
-^miners of most jurisdictions contend that they do not 

IC 
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collect statistical information based on the race of applicants. 
Under these conditions it is virtually impossible to check the 
accurac> of charges that minorit> group applicants are 
having trouble with the bar examinations in various states or 
to determine why this is so if the statement is accurate. 

An analysis 'of the aggregate bar performance of CLEO 
Fellows may shed some, light on this issue, although 
obviously this data can in no way address the legitimacy of 
claims of discrimination in the examination process ittelf, nor 
can it reflect any but the most general insights into the 
linkage, if any, between affirmative admissions and ^se- 
quent bar performance. The CLEC) Fellows bar perfor- 
mance data does, however, demonstrate rather conclusively 
that a negative correlation between bar performance and the 
existence of an affirmative admissions process does not exist, 
and further, given the fairly national scope of the data based 
.on graduates from man> different institutions and across 
n\any different jurisdictions, that no blanket repudiation of 
the "social utility" argument based on bar performance 
alone can be established. 

Tables IX and X present aggregate data on CLEO Fellows 
bar performance. Table IX specifically reflects the 
year of law School graduation and the frequency percentage 
of response for the Fellows who participated in the survey. A 
-fairly broad -distribution involving- the years of graduation 
c&n be seen J although the frequency percentage of responses 
provides a fairly even basis for analysis. 

.TABLE: IX 




YR 



NO 



TABLE X 
RESULTS OF BAR SITTING 



197*1 
1971 
.1972 
W73 
1974 
1975 
1976 
1977 
1978 
1979 



, 5 
48 
195 
118 
69 
61 
62 
63 
63 
• 3 
S 



0 7 
7(1 
28 3 
16"H 



JOO 



88 
9 0 
9 1. 
9 1 
0 4 
0,7 




Fail/No Pass Reported 
Missing Cases 



TOTAL 



690 100 0 



96 139 
12 1 7 



Unknown 



Total /690 100 0 



3'3 
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Table X reflects actual bar performance results for the 
Fellows who responded to the survey. It is important to note 
that the bar passage rites were restricted to the first juris- 
diction, in which, a graduate sat for the bar examination. 
Moreover, in those few cases where nonspecific pass date 
for\*n examination was available to discern betweeru* tfkr 
pass on the first or second try (e.g., a June 1973 graduate 
whose only recorded sittjng and pass on "a bar examination 
• occurred in February 1974), it was assumed for the purpose 
of this study that the individual first sat for the bar in the 
same year as his graduation. Hence, the February 1974 sit- 
ting constituted the second attempt. Obviously, where no 
specific date of bar^passage is listed, yet where bar admit- 
tance was reported, it is assumed that this admission occurred 
oh a third or subsequent sitting. 

The/ pesults of the survey of CLEO Fellows' bar perform- 
. ance has established that 55.89c or 378 of the 678 graduates 
responding passed their respective bar examination on the 
first sitting, and that an additional 18.1% or 123 Fellows 
passed on the second attempt. A total of 73. 9 r ; or 501 of the 
678 Fellows who responded had passed^their respective bar 
examination at least by their second attempt. 
^ Comparative analysis utilizing national d^ta would 
~ obviously strengthen conclusions whichS^JxTdrawn from 

"%j£fcEO survey data Of bar examination performance.^ ~~ 
* But even,in the absence of such data, the CLEO Fellows' bar 
performance can be viewed as significant in its own right, J 
particularly when one examines the quantifiable data used in 
predicting the admission of these students to law school in 
the first instance. Although the predictive index analysis of 
quantifiable data such 1 as LSAT and UGPA has little or no • 
utility in predicting subsequent bar performance, the use of 
such data alone as a "floor" in determining which individuals 
should be admitted to law schools based on their probability 
t of success in the first >ear must be viewed in light of additional 
\ factors such as whether'a positive correlation between the 
quantifiable data and subsequent bar performance pan be 
established. To the extent that such a minimum floor Cannot 
be established, its absence ma> Raise additional questions 
regarding the slavish adheFence to a strictl} numerical quanti- 
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fication of test performance and undergraduate grade point 
average. . 

VII. CROSS TABULATIONS USING VARIABLES OF 
RACE/ETHNICITY, UGPA, LSAT, AND^IRST YEAR 
ACADEMIC STANDING IN LAW SCHOOL 

Given the purpose and history of CLEO, it should not be 
surprising that most CLEO Fellows, though chosen because 
of their disadvantaged background, constitute members of 
racial and ethnic minority groups. For CLEO's purpose 
"disadvantaged backgrounds"' which serve as a basis for 
student selection are those that hinder individuals, particu- 
larly minority group members, from gaining admission to law 
school and from completing successfully a course of study. It 
w^fi not until 1972 that CLEO broadened its .-selection 
prooess to include non-minority applicants 1 in its program 
efforts; hence most of the 690 program Fellows covered in 
the surVey are from designated minority groups. 
' In an\effort to further quantify' the available data on 

CLEO FeVJows, an attempt was made to ascertaift^hether 
any statistically significant correlations exist betweek the 
race/ethnicity\f a particular CLEO Fellow and subsequ^l 
academic performance. Cross-tabulations were performed" 
on data matching the race variable with those of under- 
graduate-grade point. flvj>ragp n .T .9 AT scores,* first-year 
academic standing in law school, and the rate of bar exam- 
ination passage, 

Several points of interestfhould be noted when reviewing 
the next several Tables. First, approximately seventy pelpent 
(70^) of the survey pool was comprised of Black C*EO 
Fellows, twenty-four percent (24^) reflects Chicano parti- 
cipants, with approximately three percent (3%) each 
provided by Puerto Rican and Asian American Program 
Fellows. Secondly, the actual frequency of returns by the 
Felldws per CLEO summer institute attended is particularly 
• well distributed. ■ 

The following three Tables of cross-tabulations reveal 
several interesting phenomena on the success of CLEO 
Fellows as they encouflfer the rigors of law schooj and the 
bar examination. However, to fully appreciate the signifi- 

Er|c o- ' 
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cance of this data, it may benecessary to focus on the 
performance of an isolated racial/ethnic group. 

Because Blacks constitute approximately seventy-percent 
(70%) of the sample used for this study, ihey provide a 
useful population for analysis. Mean achievement by Black 
students on the LSAT of 413.98 and on undergraduate per- 
formance of 2.76 on^the 4.0 scale is wellbelow the national 
norm in both of these' categories. Yet, eighty-five percent 
(85%) or 392 of the 461 student.s in the survey were in "good 
standing" at the «end of their first afeade.mic' year in lav/ 

%hoql. More significant still, approximately seventy-seven 
percent (76.9%) or 349 of the 454 students who reported 
have passed the bar examination on the first or second 

-attempt. The figures for other minority groups surveyed 
offered similar returns. 



> 
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TABLE XI 

DESCRIPTIVE STATISTICS FOR UNDERGRADUATE 
, GPA AND LSAT BY STUDENTS* RACE-ETHN ICITY 



Rafe-Ethrucity 


No. 


Mean 


Mean 






UGPA. 


LSAT 


Asian American 


20 


3.00 


463.14 


Black 


431 


2.76 


413.98 


Chtcano 


156 


2.72 


437.53 


Puerto Rican 


22 


2.93 


416.62 


Italian American 


1 


2.85 


456.00 


Cuban , 


1 


2.78 


436.00 


Appalachian 


1 


2:82' 


529.00 


Unknown 


17 


2.80 


444.89 



TABLE XII * 
FIRST-YEAR ACADEMIC STANDING 
- BY RACE-ETHNICITY 







v IN LESS 






IN GOOD 


THAN GOOD 






STANDING 


STANDING i 




RACE 


No & % of 


No & % of 


[otal and % 


ETHNICITY 


Cultural Group Cultural Group of 


\Total Survey 


Asian American 


, 20, 


1 


V 21 




95.2% 


4.8% 


v *3 2% 


Black „ * 


. 392 


69 






85.0% 


15 0% 


69^3%^ 


Chicano 


142 


16 


158 




89,9% 


10.1% 


23.8% 


Puerto Rican 


20 


2 


22 




90 9% 


9 1% 


3 3% 


Italian American 


1 


0 


1 


* 


"1000% 




0 2% 


Cuban 


1 


0 


1 




100.0% 




0.2% 


Appalachian 


1 


0 


1 


100.0% 




Q2"c 










Totals 


577 


88 


665 , 




86.8% 


13 2% 


100.0% 



* Number of missing observa^ion$=25 
NOTE Percentages may not always sum to 100% due to rounding error 



TABLE Xlll , * - 

BAR PERFORMANCE BY RACE-ETHNICITY* 

' FAIL/NO PASSTotal and 
PASS 1st TRY PASS 2nd TRY PASS 3rd TRY REPORTED % of 



RACE 
ETHNICITY 


m No. & % of 
Cultural Group 


No. & % of 
Cultural Group 


No. & % of 
Cultural Group 


No. & % of . 
Cultural Group 


~ Total 
Survey 


Asian America!? 


' ^ 10 


* * 

4 


1 


6 


21 




• 41.69c 


19*0% 


4.8% 


2&6% 


3,2% 


Black 


262 


■ 87 


55. 


50 


'454 




54.5% 


19.2% 


12,1% ' 


11.0%" 


69.092 


Chicano % 


$5 


-23 


22 




158 




53.8% 


14,6% _ 


13.9% 


17 7% 
• 


24 0% 


Puerto Rican 


8 


4 


2 


8 


"22 




36.4% „ 


• 18.2% 


9.1% 


36.4% 


3.3% 


Italian American 


'0 


0 


0 


V 


' 1 










100.0% 


' 0.2% 


Cuban 


1 


0 


' 0 


0 


1 




100.0% 








0.2% 


Appalachian 


1 


0 


0 


0 


1 


\ 


100.0% 








0.2% 


Totals * 
* • • 


'367 

55.8%' 


118 

17.9% 


80 
12.2% ' ' 


93* 

' i 14 1% 


658 
100.0% 



Number of missing observations=32 

NOTE; Percentages may not always sum to 100.0% due to rounding error. 
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A. First Year Academic Standing/Summer Institute Attended 

-Between 1968 and 1975, a total of sixty-two (62) regional 
summer institutes were held under CLEO's auspices. 
Although similar in both concept and teaching methodology, 
the CLEO Summer Institutes have avoided the use of stan- 
dardized 1 curricular materials with the singular exception of 
the program's legal writing component, which has relied on 
materials separately prepared for CLEO by law professors 
Norman Brand and Ann Fagan Ginger. . * 

Minimally, the curriculum of CLEO's summer institutes 
includes courses which are derived from first-year law school 
curricula and which emphasize legal methods and tech- 
niques, labor abstract thinking and deal descriptively with 
methods of legal analysis anrisynfhesi^The planned course 
of study for each institute spans a period of five and one-half 
Weeks with the remaining half week reserved for evaluations 
and one-on-one reviews of the institute participants' work. 
Exclusive of tutorial sessions, students receive from fourteen 
io sixteen class contact hours per week. Care is taken to 
avoid merely reducing regular law school courses to a six- 
week format, each selected course ts cautiously circum- 
scribed. Emphasis is placed otj skills development Tather 
than subject majggr coverage. . * 

" V 

To the extent tharibi CLEO Summer Institutes adhered 
uniform teaching methodology, regardless of course content, 
the performance of the individual Fellows across the insti- 
tutes sh&uld be relatively consistent. Moreover, to the extent . 

< that CLEO's Summer Intftutes perform an evaluative func- 
tion for the law schools as to the performance potential of 
recommended graduates, one would expect a measure of 
uniformity in the success of candidates regafdfess of the law 
school in which a candidate might subsequently enroll. 
To determihe whether significant c&Jrelatioris could be 

J:ound* between the. Summer Institute aiended and- subse- 
quent law school performance in the fi^sl academic year, a 
cross-tabulation of these two variables was attempted. The 
percentage of graduates pen institute in "good standing"' at , 
the ead of the first year appears amazingly consistent over 
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the sixty-tw.o*progfams; moreover, the frequency of returns 
per institute is particularly well distributed, fn the final 
analysis the reliability of the institutes' evaluation process as 
a measure of performance prediction, particularly for can- 
didates from disadvantaged backgrounds, seems well- 
established; eighty-seven percent (87%) or 594 of the 683 
CLEO Fellow^surveyed were in "good standing" at the end 
of their first year of law study. * 

It is important to note as well when reviewing this Hata 
that information on the academic standing of CLEO Fellows 
was obtained directly from the law schoQls and was not 
obtained as a part of the questionnaire survey. The accuracy 
of the data, therefore, is not subject to tfifc vagaries of, 
imprecise, personal reporting. • 

TABLE XIV { 
ACAPEMIC STANDING* 1st YEAR 
BY CLEO INSTITUTE ATTENDED 

* — ^r. * . 1 

IN LESS 





IN GOOD 


THAN GOOD 




« * 


STANDING 


STANDING 




INSTITUTE 


No of 


*So & r > of 


Total and f <- 


SCHOOL 


Institute 


Institute 


of Total Survev 


* ' 1968 UCLA 


■ 19 


2 * 


i. 

21 




90 5 r r - 


9 S*? 1 


3 I'J 


F968 U Denver 


' .18 . 


3- 


2L 




85 l c ' f 


14 30 


3 Vr * 


1968 Emory U 


15 ' 


5 


** 20 






25 () r 'r * 




„ 1968 thxftard V 


13 - 


0 


13 




HX) i) c > 


< s 


. 1 9<Y 


1%9 U Cincinnati 


15 


fc 

- 1 


• 16 




93 8^ . 


ft 3 r r 


2.3<} 


% 1969 U Denver 


18 


I 






; 94 7<v 


5 y f r 


* 2 8 r ; 


1969 U Iowa 


21 


4 , 


25 


. 84 0<y . 


16 m 




1969 Loyola U -LA 


16 


1 


17 ^ 


* - * 


94 M 


, 5 9% 




!96(> New York U . 


> 


' 5 


28' 




> 82 l^r* 


17 9fr 


A\ c \ 


1969 Duke U 


12 


r , 3 . 


15 




80 0<r 


20.(1% • 


* - 2.2<* " . 



o 
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TABLE XIV (cont'd) 












IN LESS 






iv f r.nnn 

ItN \J\JVJ\J 


1 MAIN UUUU 






STANDING 


STAND IJSJfi 




INSTITUTE 


No &. c f of 


No & c f of 1 


Total and 'V 


SCHOOL 


Institute 


institute 


of Total Survev 


1969 U San. 








Francisco <r 


15 . " 


] 


JO 




. 93 8<c 


'6 3 r r 


2 3f 


1969 Southern U 


15 


2 


17 


* T 


&8 2 r r 


11 8 r r 


2 5<7 


1969 U. Toledo 


<: 

j 


c 

J 


1 A 




50 0 C r 


50 0 r r 


1 J C 


1$69 ^Virginia 


15 


3 


18 


Charlotte 

* # 


83 y-c 


16 7 r r 




1969*\^ayne St U 


14 


II 


25 




56 0 c r 


44f0f 


3 79c 










3- 








♦ „ 1970 Arizona 


14 


s 3 


17 


State U 


82 4 r r 




2 5f 


1970 U Houston 


13 - 4 


\ 


14 




1 92.9 r r J« - 


7 


2o f ; 


1970 Howard U. 


15 


o 


15 * 




HXMKr 




2 2?< 


^ 1970 U iCTiami 


9 


1 


10 




90 9 f . ^ 


10 0 r f 


1 5 r r 


1970 Temple U 


8 


1 


9 




88 9 r 'r 4 


11 IV 


i y-c 


1970 U Washington 


-5- 


0 






100 Of - 




0 7f 


1970 Wayne State'U - 


19 


3 


22 




86 4 r r 


v*13 6f v 3 2f 




♦ 







ERJC 



1971 U Calfforma-. 


5 


1 ! 


6 


Davis 


83 3 r r * 


16 7f 


0 9f 


1971 U Denver 


7 


2 


9 




77 8/7 


22 2f 


1 3f 


1971 U*FJOrida- 


14 


2 


16 


Gamesville 


87,5 cf f 


, 12 5^ 


2 3<7 


1971 Howard U. 


9 


1 


10 




90 Of 


10 Of 


1 5f . 


1971 St Louis U. 


10 


I 


11 




90* 9f 


9 If 


I 6f 


1971 Texas Tech U 


6 


3 


9 


197ljTulanc-U* 


66 7f 


33 3f 


1 3f 


4 


0 


4 


lOO.Of 




0.6* 











97 . 
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TABLE XIV (cont'd) 



INSTITUTE 
SCHOOL 
1972 U. Arizona 

• 1972 U. Califorma- 
Davis 

1972 Howard U. 

1972 U. Kentucky 

1972 U Oregon 

1972 U. South > 
Carolina 



IN LESS 
IN GOOD THAN GOOD 
STANDING STANDING 



No & «r Of 

Institute 

8 

88 9<* 

* 10' 

83.3<* 

' 13 

92.9<> 

10 

90.9 r f 

4 

100 0 c c 

1 

63.6 r r 

1 L_ 



No & c 'r of 
Institute 
1 

11.1% 
2 

16 7<? 

1 

' 7 W 

1 

9 1^ 
0 

4 

36 4^ 



1973 Arizona St. U 

1973 U. California- 
Hastings 

1973 Florida St U 
1973 p. Houston 
w 1973 Howard U 
1973 Indiana U 
1973 V. Washington 



12 
92 3^ 

7 

100 0 r r 

12 

92.3 r r 

5 

100.0^ 

8 . 
100 l) c > 

' 8 
88.9<7 

5 

83 We 
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1 

7 l CJ c 
0 

* 1 

4 4 c 'r 

0 
0 
1 

II 1<* 
\ 

\6 7 c r 



Total and r r 
of Total SurveV 

,9 / 

1 3<?c 

12 
L8*r 

14 

2 m 
11 

1 6<r 
4 

0 6^ 

ir • 

1 6<r 



13 

1.9fr 
7 

LOT 

13 

I 9 r * 

'.5 
L2 r r 

8 

J 2*V 

9 

1 3 r * 
6 



197.4 U. Florida- . 


6 


0 


6 


Gainesville 


100 




0 9^ 


1974 U. New 


7 


0 


, 7 


1 Mexico 


l(XM)<r 


1 0<* 


1974 Notre 


11 


? 


13 


Dame U, 


84, 6<? 


15 4<7 


1 9 r 'r 


1974 U Santa Clara* 


9 


2 


11 




8 18<7 


18 2^ 


1 6 c 'c 


1974 Seton Hall 


8 


' 1 ' 


9 




88 9 r f 




5 1 3 r r 


1974 U Washington 


5 


I 


5 


*/ 


83 3 r r 


16.7^ 


0 9<? 


1974 College of 


12 


0 


12 


William & Ma# 


100 0<* 




1 8^ 



9S 
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TABLE XIV (cont'd) 

' IN GOOD 

STANDING 
INSTITUTE * No & c '< of 
SCHOOL 'Institute • 

1975 Boston College 7 



1975 U Houston 
1975- U. Richmond 
1975 U Santa Clara^ 
1975 Seton Hail U 
1975 L" Ltah 1 
1975 U Wisconsin 



100 Q c > 
6 

85 7^c 

11 

91 l r 'c 

3 

100 () r r 
6 

85 7t 
8 

1(X) 0 r r 



1976 Temple L' 
TOTALS 




IN LESS ( 
THAN GOOD 
STANDING 
No & c 't of 
Institute 
* 0 

r 

14.3 r f 
1 

8 3^ 
0 

1 

14 V 'c 

0 

1 

8 3^# 



Total and e > 
of Total Survev 
J 

1 OX 

7 j 
1.0<* 

12 

1.8^c 

3 

- * 0 4^ 
7 

1 0 r f 
8 

1 29 

/ 12 
*1 8^ 



0 



3 

0 4^ 



594 89 - < 683 

87 09 13 09 \Ob 01 

Number of Missing Observations =7 • * ^ . • 

NOTE Percentages ma) not always sum to 100 09 due to rounding error 

B. Bar Passage/Law School Attendj^Ik 

As noted earlier,, bar examinatiH^J|ppance is viewed 
by many as an essential factor in*dB Hm pmg the viability of 
affirmative admission programs, tli^jpby rationale for the 
creation -of many of these programs having J>een the gross 
underrepresentation of minority group presence in the bar. 
In an effort to ascertain whether the. overall success of 
CLEO Fellows on the bar examination would remain con- 
sistent when analyzed in the context of a' particular law 
school's graduates, an additional cross-tabulation of data 
was conducted pitting the individual law school attended by^ 
CLEO Fellows against the variable of bar performance. 

Thejaw schools listed in Table VII as representing those 
schoofs with at least ten graduates responding to the survey 
were again chosen. For the' purpose .of this analysis, bar 
passage was quantified not by the number of individual 
sittings, but rather by a more general category of bar passage, 
"at any time." In creating the more general category, it was 
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assiimed that the ultimate passage of the bar is the more 
important consideration when- compared with whether an' 
applicant passed on the first, second, or* thi'rd attempt- 
although irshould be noted that the substantial majority of 
^ CLEO Fellows passed the bar examination on the first or 
second effort. » v 

A total of twenty-six (26) law schools were involved in this 

!m ^ S1 i;. repreSenting59 - 6% -.° rCLEO Fe,I °^ surveyed or 
401 of 673 valid cases. Of the twenty-six schools represented, 
fifteen (15) achieved a ninety percent (90%) or better rate of 
their graduates having successfully negotiated "the bar- an 
additional seven (7) schools' graduates achieved a bar passage 
rate of eighty percent (80%),or better. The average total rate 
of bar passage for all CLEO Fellows surveyed was eighty- 
seven and one-half percent,(8 i 7.5%).or 589 of the 673 valid 
cases. > 

.# Again, several points of interest should be noted when 
reviewing the following Table: First, the frequency of returns 
is particularly well distributed, 'thereby, helping to reduce 
concern regarding a potentially disparate or aberrational 
sample. Secondly, the law schools involved, and'presumably 
the bar examination as well, reflect a broad geographic 
range. This factou alone helps to insure the truly national 
character of the data. Third, in spite of the random nature of 
tf)e rate of bar passage, given the number of classes involved 
and the differing jurisdictions in which candidates sat for the 
examination, the percentage of those individual candidates 
who passed a bar examination remained remarkably con- ' 
sistent across the individual-schools. ' . l x • 

> , Table xv 

BAR PERTORMANCE OF CLEO FELLQW'S 
BY LAW SCHOOL ATTENDED 

- PASSED FAIL/NO PASS 

A BAR EXAM REPORTED 

law • s No u r ;> of No & of * * 

SPHOn! • * Sch00ls schoo, ' s Total and' 

SC HOQL _ C LEO Fellows Cl&O Felloe Total 



U California- Berkeley 



10 



12 



Columbia V < \q 



«3 3<-f. 16 7'? \v, 



U Florida-Gainesville , }\ 



0 



ir 



A\<< 16 



11 
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TABLE*XV (cdnTd) 

PASSED FAIUNOPASS 
' ' - • A BAR EXAM REPORTED 

♦ 1 No & c 'c of No & % of 

LAW . school's school Total ajid^r 

SCHOOL ' CLEO Fellows CLEO Fellows of Total 



Harvart L ^ • 


10 

90 9'/ 


1 

9 V 'r 


11 

1 6'r 


L Miami 


11 

100 0<V 


0 


11 

1 6 r 'c 


Rutgers U -Newark f 


11 

1(K) [)<t 


0 


'11 ' 

. 1 6 r 'f 


L' Call tor nia- Hastings 


90 CK/ 


» 1 

10 IK/ 


10 

1 5 r 'r 


L' Houston 


HI 
100.00 


0 


10 

1 15 c '/ 


U r Illinois 


14 

87 5 r r 


i 

12 5'' ' * 


r » 16 

2 4<7 


TexJs Southern L , 4 


14 

93 3 r ' 


1 

6 7 r , 


15 

^2 2 r ; 


Georgetown % L' 


, 14 

100 0O 


0 


14 

2 \ r c 


U. Arizona 


. 12 

92 r< 


1 

■ 7?r ' 


13 

1 9 r r 


' George Washington V 

\. — 

U. Southern California* 


. 12 

92 Vt 

*11 . 
84.6^, 


1 

7 7^c 
2 

15-4 r r 


13 

1 9<* 

13 

1.9<f 


Temple U * 


12 

92.3 r ' 


l 4 

7 7 r r 


13 

1 9^r 


Arizona l>tate L' 


9 

75 0'r 


3 

25 0 r ; 


|2 

1 8<r, 


L' Denver J 


23 
71 9<V ' 


9 

28 Y < 


32 


U New Mexico 


" 25 


3 I 


. 28 

4.2 r r 

» 


t i f ^'itifV^rni i * 1 Anp<*l<*s 
i_. v,<iiifU{iu<i nn^iiwi 


17 

68 IK r 


. 8 

32 0O 


25 

3 l Cf t 


L* V irginia 


20 

87 IK/ 


3 

1 - 13 0O 


23 
3 4<r 


L\ Cah for ma -Da vis 


15' 
, 71.4'/ 


6 ' 

28 b c '< 


21 

3 Kf 


Wavne State U 


20 
# 95,2^ 


1 

4.8^ 
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Number t)f missing observations = 17 

NOTE Percentages ma> not ol»a$$ sum to HM) 0O due to roundingierror 

- # 

VIII. QAREER PATTERIsfS Q 

Legal education was perhaps the first professional disci- 
pline to respond to the demand*f£r broader opportunities for 
politically and econoniically disenfranchised groups. The 
early organized efforts of the law schools to address the need 
for structured affirmative action reflect the intense interest 
of members of minority groups in thi law as a tool for "sociit* 
engineering" and societal decisi6ri-m\king, as much as they 
reflect the social conscience of the profession. 

To the extent that the ultimate ration d'etre of anv affirm- 
ative admission program in law schoors is \o increase access to 
the decision-rnaking process of both the jjf vate and govern- 
mental sectors by members of disad^taged groups, the 
career patterns of successful graduates 3f tffese programs may ■ 
be the most significant measure of the success of affirmative 
admissions. # 

* The assumption that minority group lawyers would return 
to assist indirectly minority communities has long been'one 
of the unvalidated considerations which served to undergird 
principles of affirmative admissions in legal education, In 
both the DeFunis and Bakke challenges to affirmative Ad- 
missions, thfc factor of additional community service to 
underscored minority communities was proffered as> a prin- 
cipal justification for the continued need for such programs. 
However, because this assumption has remained, for the mbst 
part, unvalidated through lack of concrete documenta tion, 
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the Supreme Court has been reluctant to accept this ration-, 
ale at first glance. 

The CLEO survey sought to shed some light on this ques- 
tion. Questionnare returns provided career patterns data Qn 
305 CLEO Fellows or £1.6 percent of those candidates eli- 
gible to respomj. Although by no means complete, the 
car^r patterns of CLEO Fellows is particularly interesting 
when viewed in the context that, but for CLEO, many of 
these attorneys would h»e been denied access to a legal 
education. • * 

It is interesting to note as well that the career activities of 
CLEO Fellows extend well beyond the exclusive interests (as 
traditional^ defined) of minority communities,(reflecting a 
job dispersal and diversity bf interest of Considerable 
breadth; in reality, minority interests h^ve never been mono- 
lithic or one-dimensional. 

The following Table provides data on CLEO Fellows'' 
employment and career activities as of 1978-1979. 



* 

% ' TABLE XVI 
Judges 

Administrative Law y * 

Municipal ; j 

State District ' > 2 ' 

County District Court 1 

U.S. Bankruptcy Court 1 

* - 

Legal Education 

Professors (Non-tenured) 4 • 

Professors (Tenured) 1 

Associate Deans .' \ f mm \ 

Associate Director - CLEO l 

Elected Officials 
State Representative \ m \ 

Pull-Time Graduate School^ 

Candidates for LLM « ^ | 

Candidates for SJD i 
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^Part-time Graduate School 
Candidates for LLM 

* - Undergraduate Education 

Professors 

Deans \ 

Special Assistant to the Chancellor 

Director of Fundraising for Private University 
General Counsel for University -Students 

Attorneys in Public Sector 

Assistant Prosecutors : 

City Attorneys 

State District Attorneys ' 

Federal Agencies (Administration) * 

Federal Agencies (Litigation) 

Jijdge Advocates General Corps (Military) 

Judicial Law Clerks * J. 

Executive Directors, Legal Services 

Managing Attorneys, Legal Services 

Staff Attorneys, Lcsgal Services u. 

Municipal Government (Administraifon) 

Municipal Governqjent (Litigation) 

Municipal Government (Executive Director) 

PiiWic Defenders (State & Federal) :. 

Public Interest Organizations (Administration) ... 

Public Interest Organizations (Litigation) 

Office of State Attorneys General A 

State Government (Administration) 

State.Government (Litigation) 

Office of U.S. Attorney : 

* * 
Private Sector V 

Congressional Aides (House of Reps.) 

Congressional Aides (Senate) « 

Corporate Practice (Litigation) 

Corporations, Banks, Insurance Companies 

Accounting firms, et.al. (Administration) 

Entrepreneur (Owner of a Real Estate firm) 

Law Clerk , 

in f 
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' Partrieriqa La^ Firm (3 or more partners in firm) , 17 
Private Practice ( Sole Practitioner or partnership) 57 
Staff Attorney in a Law Firm ' i 

(3 or more partners in firm) 7 

Staff Attorney in a Small Law Firm ' - 1 

Total 305 

* Note: Part-time candidates are reflected only once in i 
the total. 



IX. CONCLUSION 

It .has .befen v over two years since the United States 
Supreme^ Court rendered its opinion in Bakke. During the 
ensuing period, educators, test specialists, legislators ^and 
representatiyes of interests groups which were organized in 
response to Bakke have sought to influence, in various 
forums, legal .education's collective response to the mandates 
of Bakke; as a legal -question, Bakke was resolved by the 
Court, and the central issues remaining were shifted to the 
political arena. ' 

* , * 

Many assumed that the Court's decision would bring 
about substantial alteration to affirmative admissions; and 
notwithstanding the Court's affirmation that race could be 
used as a possible criterion in the admissions process 
(within defined parameters), 'there was fairly widespread 
concern, at least among some members of minority groups, 
that ^perceptible decreases in enrollment of these groups 
would occur. In this respect, Bakke appears to have had little 
direct impact on the enrollment patterns of minority group 
students in legal education: * 

In an article which assesses the status of affirmative admis- 
sion programs in law schools "one year after the Bakke deci- 
sion, Judge Henry Ramsey, Jr., President of CLEO and 
Chairman of the ABA Committee on Law School Acctedi- 
tqfion, has established through an analysis of law school 
enrollment data and a sufvey questionnaire to ABA-accredi- 
% ted schools that little has changed (numerically) in the actual 
. admission of minority group students to law school. 

Yet, Bakke left an indelible imprint on the admission 
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policies "of law v schools, while simultaneously focusing' 
America's attention on the importance of higher eduction as 
a gatekeeper of meaningful political and economic decision- 
making; the public's awareness of the political side of meri- 
tocratic admissions selection has been 4 heightened. 

Several policy questions which were posed by Bakke, but, 
which received scant attention'by the Court, are now being 
explored more fully/ The use, impact and validity of stan- 
dardised testing in all areas h^ been raised to a matter of 
.national concern. Already, several states have enacted 
legislation affecting changes in the reporting requirements 
associated with several standardized tests. 

Perhaps of greater significance have been attempts by 
several law schools to concretize affirmative admissions poli- 
cies in response to Bakke, in ways designed to,insulate these 
programs frdfn legal and political attack. The Law School 
Admission Study, prepared by Susan Brown ^and Edward 
Marenco of the Mexican-Americaj> Legal Defehse -and 
Education Fund (MALDEF), analyzes a variety of workable 
admissions mo&elswhich are structured to achieve this par- 
pose. The recent adoption 6fjfl affirmative action accre- 
ditation standard (Standard 212) by the American Bar Asso- 
ciation pursuant to a recommendation of the ABA Section 
on Legal Education and Admission to the Bar can be viewed 
as a further extension of the "shield" concept as it applies to 
voluntary affirmative action efforts. * 

An additional and important element which appeared 
woven in the fabric of Bakke was the need for an alternate 
measure of the performance potential of disadvantaged 
applicants to law schools which, itself, could be supported 
through actual performance-related data. Of course, this 
alternate evaluation *of performance 'would be used tp 
moderate the over-reliance on LSAT and UGPA data alone! 
From the foregoing analysis of the performance data 
gatherqd on CLEO Fellows, it appears that the CLEO 
experience, when used on conjunction with quantifiable 
variables, may well be the-mo$t solidly-based , evaluation 
measure available. * * 

The success of CL^O, Fellows in law school and on the bar 
examination cannot be divorced entirely frdm a comparison 

in.. 
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of similarly-credentialed, non-CLEO students. While little* 
comparative data similar in scope ami kind is available, all 
reasonable conclusions lead to substantially improved per- 
formance by CLEO-t^ained students. 

A restatement of the statistics of achievement by Program 
Fellows would be superfluous; however , suffice it to say that 
by any measure they are impressive. When one takes into 
consideration the national scope of the data and the magni- 
tude of the sample involved, it becomes increasingly difficult 
to attribute this performance to isolated variables having 
littje commdfa* impact on the entire class. 

Because CLEO also enjoys unique institutional sponsor- 
ships and federal support, the program may well represent 
one of the mpst acceptable policy responses to the dilemma 
.posed by Bakke; already several law schools have endorsed 
CLEO participation as a positive consideration in the 
admission process. 

In the final analysis, the performance of CLEO Fellows 
speaks for itself 
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Board of Bar Examiners, Mo. 75-0437-R (D Va., Sept. 9, 1976) (summary^ 
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(dismissed without prejudice) , North t ,Carolina Ass'n ofBIack Lawyers v. Hoard 
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41. Truly comparative bar performance data which would permit a direct analysts 
between CLEO and non-CLEO graduates has been difficult to obtain. First, the 
state Boards of Bar Examiners do not maintain data on bar performance by race. 
Secondly, the, CLEO data extends over several classes and through several years 
presenting only a limited basis for direct comparison with national figures from 
year to year However, were one to analyze national bar data between 1971 and 
1976 as a total pool, a Rational passing rate of 74% would be derived. * 
The 74% figure compares favorably to the CLEO bar passage rate of 73.9%. 
Like the CLEO data, the national figure includes those candidates who are 
repeaters in the total figures analyzed: 
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ADMISSION TO BAR BY EXAMINATIONS: 1970-197$ 



' Total Passing Total Passing 
Total Total % ABA Approved by Law ^Unaccredited 
Year T akin g P a ssing Pass i ng - Law Sc hools— O ffice-Study — Schools 

1971 27,*^ 20,004 72% 1^.767 > 5 ~lo7 

1972 - 32,916 24.447 74% 17#36 9' 136 

1973 39,508 29,903 76% 24,722 7 - 642 

1974 43,798 33,35$ 76% • 27,329 4 * 882 

1975 46,414 34.144 74% 27,239 . 13 - * 1482 

1976 49,099 34,951 70%» 27,232 19 L514 
Totals 239,639 176.807 74% 140,075 57 5,023 

National Conference of Bar Examiners (1972- 1977). The materia! presented above is 
> compiled from volumes 41-96, Nos. *-6 at the following pages Vol. 41. at 126-29 

Vol. 42! at 126-29 
Vol. 43, at 110-13 
y Vol. 44. at 114-17 

* " Vol. 45. 'at 94-97 

. r Vol 46, at 155-55 
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An Investigation into the Validity 
and Cultural Bias of the Law School 
Admission Test 

0 

» * J 

David M. White, National Conference of Black Lawyers 
final Report 

March 31, 1980 * 
"under NIE-G-79-0Q79 ' 

^The project reportedlierein was performed pussuant to a grant from the 
ISMtpnal Institute of Education. PepartmerW of Health. Education and 
Welfare, However, the opinions expressed hereSndo not necessanlv reflect 
the position or pdlicv of the Nationa^Institute of BdQcatjprtfand no official 
endorsement b> the National Institute of EducatioVsnould be inferred, 

SUMMAlfr 

This Report investigates the validity and, bias of the,Law 
^School Admission . Test^-SAT) because all law schools 
accredited by the American Bar Association are required to, 
use the LSAT in their admissions process. It is possible that 
the # admission opportunities of minority* applicants are being 
unfairly circumscribed becatlse of the low validity and cultural 
bias of the LSAT. An audience of law school admission 
officials, lawyers, law students and faculty members should 
find this Report useful in formulating admission policies 
whicri will enhance the-equityof access by all grojaps tq legal 
education opportunities, 

An Admission Index, based on a combination through a 
formula of an applicant's LSAT score and Undergraduate 
Grade Point Average (UGPA) is normally assigned to each 
latf school applicant. This Index ultimately becomes the 
primary determinant «of an applicant's admission 
opportunities. 
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The Index does not have high validity in predicting 
performance in law school. It is virtually useless in identifying 
law school dropouts. Its primary rationale has been the 
prediction- of the relative grades of students after their first 
year of law school. .Yet most of the variation in law school 
grades remains unexplained- by relative Index numbers 
Restriction, of range in the abilities of law students has been, 
•frequently mentioned as a justification for low correlation 
coefficients. However, an additional problem— the 
prevalence of discrepant predictors within the student bodv— 
has been identified as the primary determinant of the relative 
predictive validity of the Index numbers at various law 
schools. 

.Since discrepancies between LSAT scores'and UGPA are 
an important problem in law school admissions, the relative 
\ < validity and bias of each prerequisite was reviewed. College 
, grades have the most content validity .since earning college ad 
. law school grades involves many of the same sjdlls and habits 
Common claims that grade inflation or the variety of courses 
• and colleges make grades unreliable predictors were not 
borne, out b</ the evidence. Of primary concern is the clear' 
pattern indicating that UGPA has considerably less 
discriminatory impact 'against minority applicants uUaw 
school than do LSAT scores. 

* * 

The greater discriminatory impact of the LSAT prompted 
an inquiry into the possible sources of lower scores of minority 
. applicants. The content of certaiff test sections is of 
questionable relevance to the daily practice of many attorneys 
and the overall speed pressures of the test may impair jts 
validity. In additipn. the Report identifies a number of'*" 
^ potentially biased questions in the publicly disclosed sample 
LSAT distributed to candidates. The presence of these " 
questions in a publicly disclosed sample LSAT raises the 
inference that the discriminatory impact of the LSAT is due to 
- cultural bias in the test. 

Since the LSAT has a greater discriminatory impagt than 
UGPA, combining the two prerequisites into an Index 
number affects the admission opportunities of mino'rity 
applicants. Various destabilizing elements affect the 
combination from year to .year and school to school. A 
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national trend is evident whereby ever-increasing weight has 
been placed on fhe tSAT in Index numbers in recent yeW 
This trend decreases the admission opportunities of minority 
applicants and may substitute prejudicial stereotypes with 
equally discriminatory prediction formulas. 

The typical criterion of -first year law school grades is 
reviewed for validity and bias. Law school is under heavy 
criticism for its teaching methods and course content. Law 
school examination grades are quite unrelated to LSAT 
scores. Minority law students experience additional pressures 
due to lingering stereotypes about ^he intellectual ability of 
certain racial groups. 

This Report reviews possible adjustments in ^dmission 
prerequisites for minority applicants. Two adjus,tfnent 
models, developed by Robert L» Thorndike and Nancy Cole, 
can be applied to both LSAT scores and UGPA to 
accomodate minority applicants w^o are disadvantaged by 
tj>e low predictive validity of these prerequisite^. In addition, 
"the LSAT scores of minority applicants cquld be further 
adjusted to account for cultural bias in the test. Separate 
evaluation committee's for majority and minority applicants 
could be used to compare candidates from different jjultural 
backgrounds. Finally, the'suggestion is made that law schools 
be given the option of disregarding the LSAT during the 
admissions process, an option not now available und£r tjie 
Amencai£Bar Association's accreditation standards. 

Gaps in pr'ev ious research hav e suggested a v ariety of future 
research needs. Questions already examined as a result of this 
investigation include the relationship between UGPAs 
earned at the same undergraduate institution and LSAT 
scores .^of various racial hnd ethnic minority* groups; the 
pat-tern of grade distributions at va'rious types of 
undergraduate institutions, including traditionally and 
predominantly black colleges, and the success of students 
participating in the Council* on Legal Ec^ication 
Opportunity's (CLEO's) summer institutes. Each of these 
areas deserv additional analy sis. Additional research should 
be conducted to learn why minority students answer certain 
LSAT questions incorrectly v p^eferably after interviews with 
candidates completing a form of the LSAT. In addition, 
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research into the possible content bias in law school 
examinations should be pursued, since anecdotal evidence 
indicates that some law school examination questions are 
unnecessarily discriminatory and iftflammatory to minority 
'law students and that grading procedures fail to insure a race- 
blind grading process. Finally, the cumulative impact of 
■ differential test preparation, test-wiseness, anxiety levels and 
reactions to speed pressures on the scoring pattern* of various 
^ groups .should be determined. Previous research has 
-attempted to isolate each of these factors rather than 'to 
determine the cumulative impact of these interrelated factors 
on test score patterns. 
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L Bakke Without Adjustments of Admissions Criteria 

The Supreme Court s decision in the case of Regents of the 
'University of California v. ito/c/c*?' has prompted law schools 
to review their admissions policies. Many direct their 
'attention^ the opinion of Mr, Justice Powell which re jecteda 
* justificationsior race-conscious admissions procedures ba^ed 
•on a need to\ounter the effects of sQcietal discrimination and 
approved the) consideration of race to ensure a "diverse" 
Student both. Powell rejected the "societal discriminatiia^ 
'justification because it is ian amorphous concept of injtffy 
f that ma> be ageless in its reach into the past."- He accepted 
'the notion that diversty in the student body is an element of 
"academic freedom"' while noting that race is but one 
element which may be considered in attaining^ trul> diverse . 
student body?* ^ 

Powell referred to descriptions of policies followed at 
Columbia/Harvard. Stanford. Pennsylvania and Princeton 
universities' and. to an article by Winton H. Manning 6 as 
. examples of his concept of a constitutionally permissible 
admissions policy which included consideration of race and 
ethnic background. The universities' programs 4 make no 
explicit/ reference to adusted admissions criteria for 
candidates from minority gfolips. Manning, the vice- 
president of the Educational Testing Service (ETS). states 
that no adjustments should be made/ 

Mr. Justice Powell recognizes the difference between 
policies designed to achieve a diverse student body and those 
designed to adjust for admissions criteria which have low 
validity or cultural bias. H*e notes that the University^of 
Cabfornia did not seek to justify its race-consciousadmissfStis 
procedures by rtly ing on ev idence that college grades and tett , 
scores were imperfect orbiasecfindicatOrsof merit, AsPowelr^ 
x notes: 

Ragal classifications in admissions conceivably coald serve a fifth 
purpose, one wKich petitioner does^not articulate Jair appraisal of 
each indivifJuarsacadcmic promise in the light of some cultural bias in 
grading or testing procedures. To the^cxtent that race and ethnic 
background were considered onl> to the extent of curing established 
inaccuracies in predicting academic performance, it might be argued 
that theic is no preference" at all. Nothing in this record, However, 
suggests either that anj of the quantitative factors considered by the 
Medical School were culturally biased orthat petitioner's special 
admissions program was formulated to cofrict for any such biases * 
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* Despite Powell's recognition of the potential effect that 
inaccu'rate or biased criteria have on the admission 
opportunities of minority applicants, there is the danger that 
schools se.eking to comply witb Ba/cke will themselves ignore 
issues of validity and bias in formulating their programs. 
, This report seeks to evaluate evidence which bears on~the 
issue of validity and bi&s in admissions criteria. It is based on 
the plausible assumption that a program predicated on 
persuasive evidence .would pass constitutional muster. This 
assumption was given force in the earlier case ojf Defunis v. 
Odegaard in which Mr. Justice Douglas indicated that 
imperfections in the LSAT could justify race-conscjous 
admissions. Douglas indicated: 

My reaction is that the presence of an LS AT is sufficient warrant for a 
school to*put racial minorities into^ separate class injorder better to 
probe their capacities and potentials.* * , , 

The permissible contours of race-conscious programs will 
be explored at the end of this report. The inquiry begins with 
an analysis of the elements of the current typical admission 
process. 

A. Current Admission PoHde^ * * 

One facet of current law school admissions policies* is 
, mandated by the American Bar Association— the use of the 
LSAT. The ABA states that: *i(a) law school whidh is not 
using the Law School Admission Test administered by 
Educational Testing Service should establish that it is using an 
acceptable test/ no 

"The weight andjnterpretation accorded the LSAT in the 
admissions process is left up to individual schools. Law 
v schools typically give considerable weight to an applicant's 
Undergraduate Grade Pomt Average (UGPA) m evaluating 
academic promise: A growing nutnber of schools corvine an 
applicant's LSAT score and UGPA into an "Adrpissions 
Index" for each applicant. 1 1 The Admissions Index usually is 
derived from a formula provided in a validity study report 
conducted by ETS for the school/ 2 The formula may be based 
on a study of students' performance in the first year of study at 
that'particular school, of may reflect student performance at 
many law schools which have had validity studies conducted 
by ETS. 

y Once each candidates assigned an Admissions Index, that 
ir.!M^ m ^ >er ^conies the primary determinant of admission to law * 

^ Jf sj 
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school. As the former Director of Admissions of Harvard Law 
School admits: "in an admissions process such as ours where 
the number of highl> qualified candidatesgroatly exceeds the 
number of,candidates who can be admitted, the AI clearl> 
establishes each candidate's odds for admission. " n This is riot 
to say that candidates are blindly reviewed by referring only to 
the Admissions Index. The "typical procedure used by some 
law'schools is to place applicants into one of three groups 
based on a prediction index: a) presumptive admit, b) hjpld, 
and, c) presumptive deny." 14 Some law schools attach more 
than a presumption to very high or very low scores. "At one 
large university, the top ten percent of the applicant pool is 
accepted solely on the basis of grades and LSAT scores, and 
the bottom 40-50 percent is rejected on the same basis. 15 At 
another law school "[a] applicants scoring 600 or above on the 
LSAT and having undergraduate grade averages of 3,0 or 
'better are admitted without Committee consideration, those 
with scores below 550 and grade averages below 2.5 are 
rejected without Committee consideration. " ,6 

Even schools which onl> attach presumptions to Admission 
Indices place heavy weight on these numbers during the 
admission process. "Almost schools, once an applicant has 
been placed in eithe/the probable acceptance or probable 
rejection group, thb chances of his being dislodged are 
small. Mn Admissions committees typically probe for other 
factors upon which to base a decision among applicants in 
each subgroup. Thus, some with lower numerical 
qualifications will be accepted while some with higher 
numerical indicators will be rejected. 1 * Even at Harvard Law 
School, which received more than 5,000 applications for the 
1970-71 class of 550 students, the numerical indicators did not 
completely determine the admissions process, 79 Nevertheless, 
despite conscious efforts to ignore small differences in indices 
among applicants placed in the same subgroup, those with " 
higher indices continue to have higher chances for 
admission. 20 The net result of this'process at four law schools 
in 1970-71 was that the Admissions Index proved to be the 
most important factor determining chances for admission. 21 
At one law school which did not use a well-defined system for 
1970-71, UGPA and LSAT remained the two most significant 
factors determining admission; albeit independently of each 
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other. 22 For all five* schools in, the study, the numerical 
indicators were better predictors of admissions opportunities; 
than the> were of performance'in.the first >ear of law school. 2 ' 

Two major factors have contributed to the increasing 
emphasis on numerical indicators and admissions indices. The 
first is the wellrknown increase in law sctool applications. 
This increase has been somewhat offset'b) "f^i increase in the 
number of places in first year law classes. 

Yet, while the number of enrojled first vear students' 
doubled in the past 15 >ears, the number of persons taking the 
LSAT tripled. 24 The crush for acceptance has meant an 
'increase in those rejected. At Harvard L^w School, fof 
example, half of the applicants were accepted during the 
1950s, while approximate!) 13 percent w re, accepted during 
the 1970s. 25 In 19^3, every ABA-accredited law school 
rejected some candidates who were full) qualified to stud) 
tevy. 26 Faced with an increasing likelihood of rejection, 
applicants have submitted multiple applications at each law 
school and further reducing each student's chances for 
acceptance at their first choice school." As a result, those 
accepted at ever) law school in 1976 had average LSAT scores 
that exceeded the average scores at 80 percent of the nation's 
law schools in 19(>1. 2K 

This crush of applicants is % beginning to dissipate. *' A recent 
national surve) of 40 law schools shows that applications for 
admission, after man) )ears of stead) increases, declined an 
average^of 14 percent for entrance this fall.'" g Applications to 
Stanford Law School dropped 22 percent/ 0 This droprin 
applications ma) be acconjpanied b) a decrease in the average 
numerical indicators of applicants and students, occured 
in medical school admissions between 1950 and 1955 as the 
flood of returning veterans seeking medical degrees subsided. 
"An ^dergraduate with a B+ average would have been only 
an average medical student in 1950, but in 1953 he would have 
been near the 75th percentile of this class.^ 1 The decline*in 
application rates ma) encourage a retreat from mechanical 
admissions propedures. 

The^segond factor is the increased involvement of the 
judiciary in the admissions arena. The Bakke case is but one 
example, of this involvement. OtheTV rejected by public 
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institutions may bring suit, ^vithout reference to raciaK 

' discrimination, and jthe public institution ma> nevertheless be 

asked to present clear reasons for its decision, this process 

was noted in an analysis of five law school admissions" 

procedures in 1970-71. The one public law school, school C, 

felt pressure to adhere to numerical indicators. "Being a 

public institution, Q feels strong pressure to make decisions 

based on objective factors which can be quantified in order to 

offer tangible justification for admissions decisions!^ It is not 

clear that Mr. Justice Powell's deference to academic freedom 

wilfencourage public law schools to retreat from adherence to 

numerical indicators. 

t * 

On the contrary, the Manning article cited with approval by 
J^oweJl makes a strong plea for "Educational Due Process in. 
Admissions'^ which, would requir^schools to clearly state 
their admission policies and pfdvide rejected applicants with 
written reasons' for their rejection. 

The combination of these two factors— an abOndance of 
applicants' and a pressure for reviewable decisions— may 
mean an intfeasing reliance -on numerical factors despite the 
fact that the level of grades and test scores' may drop as 
application levels recede. The major countervailing pressure 
may be the search for diversity within the student body. 
' The very concept of diversity defies uniformity in the 
m admissions decisions applied throughout the process! One law 
school studied made specific reference to the conscious 
inconsistency of its decisions, so that onejactbr did not. 
dominate the process. 14 Yet these inconsistent decisions were 
made about students n who were alr&ady placed in a subgroup 
after a rigid application of an. admissions index to sort 
applicants. As described in the Manning essay, diversity 
should be sought in* selecting those students to be admitted, 
but the selection of those who are admissible should be made 
without reference to background characteristic's such as 
rage." Thus, although not all aspects of an admissions 
procedure seeking a -diverse student body will be dominated 
by numerical factors, the initial sorting stage may become 
more dominated by the numbers. 

The remainder of this report will explore the possibility that 
sorting applicants by Admission Indices will unfairly dilute the 
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admission opportunities of applicants from minority groups. 
Put another way, the report will explore the question of 
whether numerical criteria ^re valid predictors of legal 
competence and whether they contain elements of culture. 
Applicants may have high Indices but little legal competence. 
Students may have titgh numerical indicators because of their 
whiteness tether than their brightness. If this is so, race- 
conscious evaluatio/rof grades aiTd test scores will not only be 
permissible under Bakke, it will be necessary to ensure a 
racially-neutral admissions policy. 



76 .TOWARDS ^DIVERSIFIED LEGAL PROFESSION 



1. 438 U.S. 265 (1978). 

2. Id. at 307 (Powell, J.). 

3. Id. at 312. 

4. Id. at 314; accord, id. at 236 (3rennan, Wh^te. Marshall. &. Blackmun, JJ.). 

5. Id.'at3I7n.5I. 

6. Id. citing Manning, "The Pursuit of Fairness m Admissions to Higher 
Education." in Carnegie Council on Policy Studies in Higher Education/ 
Selective Admissions in Higher Education 19, 37 (1977). 

7. Manning, "The Pursuit of Fairness in Admissions to Higher Education/* in 
Carnegie Council on Policy Studies in Higher Education, Selective Admissions in 
fiigher Education 19, 37 (1977). 

8. 438 U.S. af. 306 n. 4? (Powell, /.). 

9. 416 U.S. 312, 335 (1974) (Douglas. J,, dissenting). 

10. Americart Bar Association, Approval of Law School. Standards and Rules of 
Procedures, Standard 503 ( 1973).^ 

See also Bylaws of the Association of American Law Schools. Inc., $6-2.a. **A 
member school shall employ admissioj standards designed to admit only those 
applicants who are adequately equipped for the study of law upon the basis of the 
undergraduate academic record, ah admission test score, training, experience, 
and other Indicia of altitude fox the study of law." (amended through January 5, 
1980) ^Association of American Law Schools, Association Information (1980). 

1 1. In 1971-72. 25 schools u*ed admissions indices* and the number of schools usinjf 
such formulas has increased in the years since. Turnbull, McKee & Galloway. 
"Law School Admissions: A Descriptive Study," in 2 Law School Admission 
"Council, Reports ofLSAC Sponsored Rveajtfpd. 1970-1974, at 265, 308 ( 1972) 
(LSAC-72-7). (These Reports are CoTffpilodin a three-volume compilation wth 

, , - volume 1 covering 1949-69, volume 2 covering 1970-1974, volume 3 covering 
1975-197*7. Hereinafter'sources appearing^ these volumes will be cited in a 
consistent format. For example , the previous sources would appearas2.(L$AC- 
72-7)(1972);) 

"During the 1979-80 processiftfPar, 149 law schools had the Law School Data 
Assembly Service produce an admissions index. See lettei»of Franklin R. Evans. 
4, March 4, 1980, reproduced in Appendix B to this report. 

12. B. Pitcher, W. Schrader, &1 Winterl^ottom, Law School Validity Study Service 
1(1973). ' 

13. Simpson, "Admissions at Harvard Law School." 30 Harvard Law School 
Bulletin 14,21 (1979). 8 * b 

14. Evans, "Applications and Admissions to ABA Accredited Law Schools. An 
Analysis of National Data for the Class Entering in the of 1976." in 3 (LSAC- 
77-1) at 551, 581 (1977). * 

* 

15. Turnbull, McKee, & Galloway. "Law School ^dmiJsions:* A Descriptive 
Study," in 2 (LSAC-72-7) at 265, 328 (1972). * 



fOTES 



433 



WHITE , ^ 77 



- 16. Id. 

17. Id. at 306. - / 
• -j * 

18 Leonard. "Chairman's^Annual Report on iMinonty Groups Association of* 
American Law Schoofe," 4 The Black Law Journal 562$t°75). 

19 Bell. "In Defense of Minority Admissions'Program. A Response to Professor 
Graglia." 3 The Black Law Journal 241 (1973) 

20 Tumbull McKee, & Galloway) "Law School Admissions. A Descriptive 
Study, in 2 (LS£C-72-7) at 265. 284, 289 (1973). 

2\M at 280. 288. 293. 3G2. 

22. Id. at 297. 

23. Id. at 306. 

24 £vans, "Applications and Admissions to ABA Accredited Law Schools. An ' 
Analysis of National Data forThe Class Entering in the Fall of 1976 in 3 < LSAC- 

# 77-1) at 551. 564 (1977). A K ^ 

* 25 Simpson, "Admissions at Harvard Law School," 30 Harvard Law School 

Bulletin. 14. 15-16(1979). 

26 Comment. "Racial Bias and the LSAT. A NewjApproach to the Defense of 
Preferential Admissions," 24 Buffalo L. Rev. 439, 439 n 3 (1975). 

v t. * * 

27 Tumbull, McKee, & GaHoway,' "Law School Admissions; A Descriptive 
Study." in 2 (LSAC-7£7) at 265, 268-69 (1972). 

28 Evans. "Applications and Admissions to ABA Accredited Law Schools. An 
Analysis of National Datafor the Class Entering in the Fall of 1976," in 3 f LSAC- 
77-l)at551,512(1977). * * 1 

29. The State Bar of California. Reports 10 (May 1979). 

30. Id. 

t 

3L L. Cronbach, Essentials of Psychological Testing 424-25 (3rd ed. 1969). 

32 Tumbull, McKee & Galloway, "I^(fehool Admission. A Descriptive Study " 
' ir>2 (LSAC-72-7) at 26?, 292 (1972). 7 

33. Manning, "The Pursuit of Fairness in Admissions to Higher Education," in 
Carnegie Council on Policy Studies in HighcrEducation, Selective Admissions tn 

♦ Higher Education 19, 4144 (1977). 

34 Tumbull, McKee & Galloway. "Law School Admissions. A Descriptive Study " 
in 2 (LSAC-72-7) at 265. 278 (1972). 

i * 

35. Manning. "The Pursuit of Fairness in Admissions to Higher Education," in 
Carnegie Council on Policy Studies in Higher Education. Selective Admissions in 
Higher Education 19, 41-44 (1977). 




78 TOWARDS A DIVERSIFIED MGAL PROFESSION 

II* Imperfect Predictive Validity 
A. The Hypothetical Perfect Admissions/Prediction Process 
If our goal were to perfectly predict the performance in 
the first year of law school of a group of applicants, the 
perfect solution would be a time-machine which would let us 
leap forward one year and actually discover the future. We 
cquld investigate several issues at once. We could identify 

^tnose who passed and those who failed. We could examine 
» the relative grades of those who passed, distinguishing those 

who excelled from those who barely passed. We could look 

-at the factors which distinguished high grades from low 
grades from failing grades. We could look at the background 
characteristics of students earning various grades-^their sex, 
race, social class, parents* education, etc. 

Once we had made all the analyses we felt to be 
appropriate, our most challenging task would involve 
devising a-sfet of factors which would perfectly "predict" the 
results we had just viewed. Ideally, consideration of all the 
factors'would explain all of the variation in grades which we 
observed. Yet we would inevitably find that no set of factors 
completely explained the variation in grades. Luck would 
still play some role, as would other factors we may not be 
able to identify. More disturbingly, we ma> find that some 
factors predict performance, but we would recoil from using 
these in an admissions process. Some would raise 
constitutional issues, such as # race; others would seem 
irrelevant, such as a student's height. Still other factors 
would be reasonably related to performance, but not easily 
identifiable in advance, such as a student's psychology 

. reaction to the law school atmosphere. 

% A second solution would avoid^all pretense of prediction, 
byt would be fair to all applicants. We could admit all 

* applicants arjd let them take first year law examinations. This 
was the procedure followed at Harvard Law School during 
'the 1930s when one-third of the entering class failed the first- 
year examinations. 1 With today's crush for admissions, law 
schools do not feel they can afford the luxury of admitting 
students who will likely fail out of school and the abundance 
of qualified applicants makes it unnecessary to admit 
q probable failures. 

ERIC 125 



* WHITE ; 79 

B. Actual Imperfect* Admissions Process 

Since humans are n6t prescient and resources are not 
infinite, law schools depend on admissions criteria which are 
admittedly imperfect. Preference is given to criteria which 
are verifiable, available from all candidates, and logically 
related to the study of law. This Report focuses on UGPA 
and LSAT— the most important determinants of admission 
to jaw school. Those with high grades and test scores are 
likely to be admitted, those with low numbers are likely to be 
rejected. 

Two types of errors result from an imperfect admissions 
process. The first type of error invokes the rejection of those 
who would have succeeded in s^ool if they had been 
admitted. Given a surplus of candidates who Would succeed 
if admitted, this type of error is inevitable. The rejection of 
those who would have succeeded is known as a false- 
negative error. The second type of error involves the 
acceptance of students who eventually fail to meet academic 
standards. This typeoferroris less likel> to occur when there 
is a surplus of qualified applicants. The acceptance of 
eventual failures is known as a false-positive error. 

A .third typQ of error will tfot affect 'the successful 
matriculation of students and -it hais no separate label in 
the testing literature. Nonetheless, it is the most prevalent 
type of error explored in the research reports. It involves the 
inaccurate ranking of admitted students on the basis of their 
Admission Indices. Student with high indices may earn 
lower grades than some students with lower Indices. Of 
course, one of the most obvious omissions of such an inquiry 
is analysis of the reasons why students drop out of law 
school, since only those completing the first year 
examinations are included in the ranking studies, 

€. Predicting Law School Dropouts with Numerical Indica- 
tors 

The problem of law school dropouts was once a serious 
one. Data analyzed in 1965 revealed thai four out of every 
ten entering law students had failed to graduate from law 
school.' 2 Some of these students did not meet academic 
standards, others left school for personal reasons, including 
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financial pressures. During an era in which there were 
unfilled seats in law school, this attrition constituted more of 
a personal loss than a social one, since other firing lawyers 
were likely to be able to attend law school. 

Today the problem of law school dropouts is less severe, 
but the social consequences are more significant. This is true 
regardless of the reason for withdrawal, since another 
applicant may" have successfully completed law school. 
Emphasis on numerical criteria during the admissions 
process assumes that academic difficulties will produce 
dropouts. Yet those who drop legal studies for v other reasons 
will be equally significant in denying an opportunity to study 
law to rejected candidates. 

Remarkably few attempts have been made to investigate 
the relationship between numerical criteria and withdrawal 
from law school. One author found that in 1963 there was no 
statistical reltionship between UGPA.or LSAT and 
withdrawal at thre£ law schools and that at a fourth school 
those who left school had sligbtly higher qualifications than 
those who stayed. 3 In a replication study two years later the 
same author found-that cpllege grades did rjot predict 
withdrawal from. law school and the LSAT was correlated 
with withdrawal at only two of the five schools' studied. 4 
Other studies have found relationships between LSAT 
scores anci dropout rates. One study done in 1952 af one law 
school divided students into two groups with above or below 
average LSAT scores and found a ,50 correlation with a first 
year pass/fail criterion and a .50 correlation with a three-year 
pass/fail criterion. 5 Two studies have (Jivided withdrawing 
candidates into groups wbo withdrew for academic reasons 
and for other reasons. 'In 1962 those who withdrew from ten 
law schools for academic reasons had lower mean LSAT 
scores than {hose who withdrew for other reasons who in 
turn had lower scores than the scores of those continuing in 
good standing, 6 Students who entered law schcfol in 1968 any 
1969 showed some tendency to withdraw for academic je&J 
sons when they had lower LSAT scores. 7 1 

A more interesting phenomenon the dropout rate for 
non-acadQmic reasons. Aijiong those entering in 1968 and 
1969 there was no relationship between test scores and 



' w 127 



WHITE 81 

persistence in legal studies. "In some groups, the percentage of 
students with high standings on a predictor who withdrew for 
other than academic reasons was higher tljan the percentage 
for students in the middle or low group on the predictor." 8 
One law school dean has offered an explanation for the 
dropout with high test scores. 'Too frequently I have found 
that these students were pointed toward law study solely by 
virtue of a high score^on the Law School' Admission Test, 
having had little or no other drive to become a lawyer/" This 
suggests that too great an emphasis on the LSAT in 
admissions may be resulting in the selection of students who 
will drop out, while rejecting other candidates on the 
questionable assumption' that they will perform 
unsatisfactorily if admitted. 

Omer factors have been identified with the tendency to 
withdraw from law school*. One study has concluded that 
certain persbnality types are more likely to drop out of law 
school, regardless of their grades or test scores/ 0 While one 
may be reluctant to select law students on the basis of 
personality type, the'problem of withdrawal from law school 
among such students will remain if other criteria are 
compared during ttie admission process. More&ver, an effort 
to reduce the dropout rate from law school by preferring, 
candidates with the highest grades and test scares may be" 
misguided. Some sttfdjsnts may have been falsely encouraged 
to enter law school solely because of their high test scores. 

D. Predicting Relative Law School Grades with Numerical 
Indicators ' 

m The majority of statistical studies which have been 
conducted since the origin of the LSAT have invplved 
analyses of the relationship between a weighted combination 
of UGPA and LSAT in a formula and the actual first-year 
grades earned by law students. The formula is usually 
derived from a regression analysis which identifies the best- 
weighted combination of the two predictors which will 
explain the variation in first-year grades. The product- 
moment correlation between the Index derived for each 
student from such a formula and that*studenfs grades is 
considered to be evidenceW the validity of the formula in 
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predicting law* grades. Thus, the statistical exercise is 
designed to compare predicted grades with actual grades of 
stujdfents who remain in law^school until the end of the firsl 
year. 

Throughout the history of the LSAT there have been a 
series of report^ summarizing validity studies conducted at 
individual law schools. The summaries reflect considerable 
variation in the results obtained at individual schools, but the 1 
average results are considered representative of the trend in 
validity for prediction formulas. The average validity, coeffi- * 
cients reported in these summaries are listecj in Table 1. 



TABLE I 



Average validity coefficient 
of weighted combination of 
Year Year UGPA and LSAT 

1950 11 \ .52 

1956" • ' .58 

1962' * - * , .45 

1965 14 . '39' 

1976' 5 , . .43 




x As can be seen, the apparent validity of the combination 
of LSAT and UGPA into a prediction formula has fluctuated 
considerably over the history of the LSAT. It should be 
recalled *hat each of these average validity coefficients 
reflects considerable variation among the validity coefficients 
reported at individual Schools. Moreover, tljere is no discus- 
sion in these summary reports of the variation* in weights 
assigned to the LSAT and UGPA individually in arriving at a 
combined formula for each school. 

Nonetheless, Table I does indicate an appreciable drop in 
the validity of the combined formula since the inception of 
the LSAT. Two major explanations are available for this 
drop in 'apparent validity for the combined formula. One has 
received considerable attention in the published literafiure. 
The second has received recognition, but less emphasis\jn 
"the literature. * : 

1 . Restriction of Range 
The first, widely discussed, problem with interpreting the 

* / 
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' apparent validity of predictors is known as "restriction of 
; range." It occurs when a predictor is used to select students 
and later used in a validity study comparing the academic 
performance of admitted students with Their predicted 
performance. Its effect on prediction of law school 
performance has been described in the following terms: 
As the volume of applications to law schools increases, the number 
of applicants having substantially equivalent qualifications becomes 
larger, and entering classes are composed mostly of persons with 
roughly the same LSAT scores and undergraduate grade averages. 
This narrow group is then required to account for the full range'of 
grade variation in the first-year law school class, and subtle 
differences in admissions indices are expected to predict the first- 
year averages which particular applicants will achieve within that 
range of variations. Not surprisingly . admissions directors at mam 
schools have found that, for the great majority of their students, 
grades: and LSAT scores are not ♦try closely related to actual first- 
year performance. 1 * 

Notice that this restriction of range effect involves the 
impact of using a test to select among actual applicants and 
later comparing accepted applicants' performance in law 
school. This restriction of range explanation for low reported 
validity coefficients should not be confused with the more 
sweeping^nfirmity of all predictors for graduate and 
professional schools-This general infirmity involves the fact 
that all potential applicants did not take thelest and later\ 
enter law school. Usually, most potential applicants are 
excluded by a requirement that they have graduated from 
college. Yet, according to some who defend tests with low 
reported validities, the tests should nevertheless be regarded 
as valuable because their validities would have been higher if 
the entire population had taken them. 17 

The limited v^lue of this more Sweeping excuse for low 
validity coefficients can be appreciated by considering the 
possibility of selecting law students on the basis of a spelling 
test. While it may be possible to show that law students are 
better speHers than the average person between 22-27, it^ 
would not thereby justify using a spelling test to selectlaw" 
students. The fact is that most of the 22-27 age group is not 
able to apply to law school simpjy because a college degree is 
typically require*!. The problem a law school admissions 
official faces involves choosing among those who actually 
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apply. The fact that a test gives little valid diffepentiation 
among these applicants cannot be excused because 'would 
have given more differentiation among a more varied group, 
most of whom never took the test and would never apply to 
law school. A spelling test, like any test with low actual 

* validity , is simply not that important in selecting law students. 
Once low validity is encountered, the task must be to evaluate 
other factors — not Jo pla^e ever-increasing weight on the 
factor w'lth low validit) because it might have higher validity if 
used \m a different population under different admissions 
> circumstances. 

Most statistical demonstrations of the restriction of range 
effect havQ concentrated on comparing the range of LSAT 
scores within an accepted student body either to the range of 
scores in other schools or to the range of scoVesJn the 
original norming population which took the te^t in 194S, The 
range of UGPAs has not been the basis 'for restriction of 
range, comparisons, partly because the range of UGPAs is 
normally not computed or reported. '* 

^ , Recent literature has presented indications that schools 
wijh more variety among the LSAT scores of their student 
bpdy. measured in standard deviations, will also have higher 
reported validity coefficients for the formula combining 
UGPA aiuj LSAT as well as for UGPA and LSAT 
separatej^f w Earlier literature actually corrected the 
correlation coefficients actually obtained at indiv law 
schoofs on the basis of restriction of range analysis. These 
LSAT adjustments were m^de on the assumption that the 
correct validity coefficients would appear if a student body 
had a standard deviation on the L$AT of 100 — the range of 
scores for the 1948 norming population. - n Where smaller 
standard deviations occurred, the validity coefficients were 
' assumed to be below the correct coefficients and were 
adjusted upwardly. 21 

Yet even these comparisons with other law schools and 
adjustments to an original test taking population are not 
justified 'by theoretical considerations. To be defensible, 
restriction of range adjustments depend on the assumption 
th^t the individual law school had an actual applicant pool 
with as much variation in LSAT scores as the original 1948 
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norming population or even other law school .applicant 
pools. Yerit is well known that applicants "self-select" into 
or out of the applicant pools for individual law schools based 
on their best estimates of their admission opportunities. It is 
a matter for •mpirical research, rather than unfounded 
assumption, to discover what the variation of LSAT scores 
within an individual applicant pool actually is. In addition, 
restriction of range adjustments assume that 4he other 
factors involved in the admissions decisipn were 
uncorrelat^d with LSAT scores. In particular, adjusting the 
validity coefficients upwards for LSAT scores assumes that 
law schools would notHiave admitted students on the basis of 
UGPA in the absence of LSAT scores, or that LSAT scores 
are noj correlated with UGPA. In other words, restriction 
range -adjustments are justified only when they accurately 
reflect the actual predicament which admissions officials 
would face. Yet they are never grounded in actual situations, 
but instead are based on general assumptions which are 
rarely, if ever, encountered in actual practice. As indications 
of the "true" validity of the LSAT these adjustments are 
likely to be more misleading than enlightening.- " 

In addition, the results produced by the corrections do not 
seem to fit a coherent pattern at individual schdols. For 
example, one law school had validity studies done for classes 
entering in 1957 and 1959, both of which had a "standard 
deviation of 61 in LSAT scores. Yet the adjusted LSAT 
coefficient was .60 in 1957„and only .28 in 1959, - l ' 

Finally, results at identified law schools do not seem to fit 
neatly inlo the assumed pattern of low validity {or highly 
selective law schools. For example, at Harvard Law School 
the Admissions Index "consistently produces correlation co- 
efficients with. . .first-year law school grades between .5 and 
6/ u These correlation coefficients are higher than 
those reported as the average validity coefficients -for large 
numbers of law schools. If restriction of range were, the only 
confounding problem in interpreting validity studv results, 
one would expect the observed coefficients at Harvard to be 
among the lowest. Instead, the reported coefficients at 
Harvard appear to be above the nationalliverage. 
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Some reports have acknowledged the inability of 
restriction of range explanations to complete!) account for 
drops in validity coefficients from one period to the next. In 
two studies the validity, coefficients obtained in earlier, 
years were compared to those obtained at the same schools 
in later years. The average validities were lower in the later 
studies. Yet even when bbth sets of results were adjusted 
for restriction of range, the later results continued to 
produce lower coefficients."' In the second of these studies 
the author of both reports noted the drop in coefficients 
after restriction of range corrections had been made. "Since " 
the adjusted coefficients also show a drop, even though 
relative^ small, increased selection does nq^t seem to 
explain complete!) the trend toward lower validity 
coefficients. 

2. Discrepant Predictors 

The second major problem in interpreting the apparent 
validity of predictors involves "discrepant predictors.'* Its 
potential significance has beefunoted on occasion, but has 
not been explored in previou^Bfearch. 

The impact 'of discrepant rSedictors on the apparent 
validity of a combined formufa was explained in the above- 
cited report: 

For example, if an outstanding prc-Iaw record were permitted to 
* compensate for an unusually low LSAT score for a sty dent, his 
record would contribute toward increasing the validity of prc-Iaw 
record, if he did well in law school, and toward decreasing the 
validity of LSAT. If several such students were admitted and also 
some whose pre law records were poor but whose test scores were 
high, it fs possible that the results for the entire group of which these 
students were members would be a relatively low coefficient r 

This merans that law schools with student bodies 
characterized by consistent results on the LSAT and. 
UGPA — either high on both or low on both — would be more 
likely to display a relatively high validity coefficient for the 
formula combining the two predictors. For these schools, the 
LSAT was merely confirming what the applicant's UGPA 
has already shown. In contrast, schools whose student bodies 
are characterized by discrepancies between their two 
predictors — high LSAT and low UGPA qt vice versa — 

133 
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would be more likely to, display a relativel^low validity 
coefficient for the combined formula. According to tfrb^ 
theory schools which tend to be applicants' first choice will 
have intense competition for places and will likely have a 
stude r nt bod> with high scores and grades and therefore a 
v relatively high correlation coefficient for the combined 
^formula. J * This theor> is consistent with the^high reported 
,alidity coefficients at Harvard mentioned at footnote 24 
lbove. Other explanations for Harvard's high coefficient are 
plausible as well, but the simple restriction of range 
explanation is unable to explain Harvard's results. 

The present investigation compared the effects of range 
restriction and 'discrepant predictors on ■ the correlation 
coefficients for formulas developed for 82 law schools for 
three separate years. The^coefficienu> for the combined 
formulas were squared to measure the amount of variance in 
law school grades explained by the combined formula— 
, designated as R 2 and expressed in "^rcentages.^ 

The restriction of range effect was measured by comparing 
the range of LSAT scores in each law school class with the 
predictive validity of the combined formula. The range of 
LSAT scores v\as expressed in standard deviations' 0 and 
correlated with the R- for each law school. When the 
formula developed for the 1973 entering 'class was applied to 
that class, the correlation coefficient between the range of 
* LSAT scores in the class and t]ie R- of the formula was .67. 
The , discrepant predictor effect v^as measured by 
comparing the degree of discrepancy between the LSAT 
scores and UGPAs of students at each law school with thp 
predictive validity of the combined formujp. The degree of 
discrepancy was gxpresSgd^ab a correlation between the 
LSAT and UGPA within each student^ body so that a 
negative coefficient indicates a -student body characterized 
by discrepant predictors" and correlated with the R J for 
each law school. The theory asserts that schools with higher 
R- values will also have positive correlations between UGPA 
and LSAT within their student bodies, those with the lowest 
R- values will have large negative correlations between 
UGPA and LSAT within their student bodies. When the 
formula developed for the 1973 entering class was applied to 

er|c # . . 13 i 



88 tO WA R DS^DIVERSIFI E D LEGAL PROFESSION 

that class, the correlation coefficient between the prevalence 
Of discrepant predictors at each school and that school's R 2 
value was .62. u 

Interestingly, .when the 1973 formula was applied-to the 
classes entering the same 82 scheols in 1974 and in 1975— the 
typical process of applying forjnulas developed on a 
preceding class to a subsequent class— the discrepant 
predictor effect outweighed the range restriction effect. The 
test for the restriction of range effect produced correlation 
coefficients of .51 in 1974 and .65 in 1975. In contrast, the 
test Jor the discrepant predictor effect produced correlation 
coefficients of .74 in 1974 ^nd .71 in 1975. These results are 
consistent with expert opinion which has called discrepant 
predictors the "main problem" in graduate and professional 
school, admissions. " The results for all three years are 
displayed in Table II. 



TABLE 1! 

RELATIVE IMPACT OF RANGE 
RESTRICTION AND DISCREPANT 
PREDICTORS ON VALIDITY OF LSAT 
/ PLl'S I'GPA FORMULA a 

*973 "1974 1975 

Restriction^ 3 

of Range b ,67 * 51 65 



Discrepant 

Predictors 0 62 74 71 
> 

a Coefficients were squared to produce an 
R 2 wj)ich is a measure of the amount of 
variance m law school grades explained by 
tftc combined formula. 

b Measured by the standard deviation* of 
LSAT scores with each student bocly, 
c Measured by the correlation between 
LSAT and UGPA within each student body. 



Since the schools were unidentified, it is not possible to 
investigate the hypothesis that more selective law sChooKare" 
those with positive correlations between LSAT scores -and 
UGPA within the|r student bodies. 
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When an applicant with discrepant predictors is 
encountered during the admissions process, a careful 
scrutiny of the applicant's file is in order since the 
discrepancy between the two predicjors creates a need to' 
interpret the resylts. Vari&us explanations for hypothetical 
applicants have been offered in the literature. 

For applicants with high LS AT scares and low ifcPA the 
^following interpretations have been suggested: 

. . .if the applicant has a high score and a mediocre 

college record, it may b^ because (le was bored at 

college/ 4 

Where there has been a significant period of time * 
. ' between an applicant's graduation from college and his 
application to law school, a poor.college record coupled 
with a very high LSAT may indicate that the student is 
likely to do better in law school than the PFYA 
assigned by the computer. The reason is that the 
applicant may have been immature or disinterested in 
academic work when he attended college, resulting ina 
poor UGPA. However, it is possible and perhaps likefe— 
that he has matured Since graduation and that thg 
LSAT is a jnore direct test of his '.'abilities" and may be _ 
a better predictor than the two combined.' 5 

.* . .the admissions officer may conclude that he has 
found a candidate with ability who will respond to the * 
intellectual challenge of law training and realize his 
potential as indicated by the high LSAT scores. He 
assumes that low \JG\ is an indicator of low motivation 
to perform in the variety of courses required* of 
undergraduates, and that a concentration of training in 4 

* ^ field of interest will maintain motivation afa higher 
level. On the other hand, he may decide that since the 
candidate has not produced academically before, he 
, will not now — high ability or no. (emphasis added. ) Sb 
For applicants with high* UGPA and low LSAT scores tffb 

following interpretations have been suggested: 



In the case of the applicant with the low score and high 
cdtlege record, he may have had a bad day at the testing 
session and his college record may provide a sounder. 
* basis of appraisal. n 
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If an applicant has a very high undergraduate grade 
point average and a low LSAT, inspection of his record * 
may show that he went to a relatively weak college and 
that he majored in a subject with little academic 
content. * ^ 

■ If-the student Tias a very high UGPA but a low LSAT 
andJie can substantiate that hejvas ill/when he took the 
test.' or that he has a history of doing poorly on 
standardized'tests > the UGPA may be a better predictor ^ 
than a combination of the two. 38 • 

. . .if the admissions^>ffic6r encounters a candidate 
with a relatively high" UGR but a relatively low LSAT : 
score, he may reason that this is ; a candidate who has 

t demonstrated his ability to perform , successfully in the 
academic environment despite low aptjtude. On the* 
other hand, he may feel that, though .the candidate did 
welljn undergraduate collfege, the ma^ftmanding law 
schjool environment and the high quality of competing 

0 students, may prove too much for a student .pf rather 
limited potential, (emphasis added). 3 . 9 \ 

The variety of explanations offered does not exhaust the 
list which a thoughtful reader could compile. Yet even the 
above-cited explanations are confusing enough to cause 
' considerable .discomfort /or the admissions official 
encountering an applicant with discrepant predictors. 
Statisticaf analysis has been produced to show that applicants 
with discrepant predictors should bV treated in the same 
manner as other applicants. 40 ^'However, informally 
exposed reactions "and the occasionally expressed* 
preference for unusual treatment, such as an interview, for 
candidates where the predictors disagree Ie$d one to suspect 
that the ev idence developed has not been convincing. " 4I An 
additional statistical* proof was fjfcn offered, 42 but the 
jpldiscomfort with discrepant predictors remains/ * ^* 

^^This discbmfortv and the accompanying confounding of 
validity results, would be acceptable if it were a rare 
occurrence. Surpfisingly enough, discrepant predictors 
withjn individual law school classes seem to Be the rule 
rathef than the exception. Negative correlations between the 
LSAT scores and UGPAs of student bodies have been 
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reported in several studies which were{ primarily concerned 
with other issues. 43 During the present investigation a number 
of schools have provided validity studies produced in recent 
years. The majority of studies reporting the relationship 
betwen the LSAT and UGPA of admitted students havL; 
shown a negative correlation. Unfortunately, the validity 
studies produced during 1979 have employed a revised 
reporting format which no longer includes this correlation 




, Hypothetical Scattcrplot Showing Decision Regions 



, (Source: L.nn & Winograd. "NcwYork Umvers.ty Admissions Interview 
Study., in KLSAC-69-2) at 547. 553 (1969) 

« There has been no serious effort to identify the extent of 

. the occurrence of negative correlations between LSAT 
scores and UGPA within individual law schools. It has been 
possible* however, to review the intercorrelation of these 
two admission prerequisites in the first year classes of 82 law 
schools over a three y«arj«ribd between 1973 and 1975 In 
each individual year, 52 of the classes had negative 
ERIC tI0 " S betWee " LSATscores UGPA within indi- 
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vidual law schools. It has been possible, however, to review 
!he intercorrelalion of these two admission prerequisites in 
the first year classes of 82 law schools over a three year 
period between 1973 and 1975. In^each individual year, 52 of 
the classes had negative, correlations between LSAT scores 
and UGPA, 44 Thus, these law school classes were character- 
ized by a predominance of students with discrepant pre- 
dictors in their application files, 

Ohly one previous study has explored possible explana- 
tions for the existence ^f negative correlations between LSAT 
scores and UGPA within an accepted student body. New 
York University used .to have an admissions process which 
accepted or rejected some applicants on the basis of their 
application files. A middle group of students was offered an 
interview. The intercorrelation between LSAT scores.^and 
UGPA was -.59. 4S As can be seen from Figure 1, which' has 
. been redrawn from & original report, a selection process 
which ffivolves combining two, predictors into a single for- 
mula can transform an applicant pool which has a positive 
correlation between the two predictors into an accepted . 
student body with^a negative correlation between the two 
predictors. * 
The effects of conducting an admissions process according 
to an Admissions Index is illustrated in Figure L If UGpA 
is plottjed along one axis and LSAT along the other, then 
each applicant can be represented by a single point qn the 
graph. In selecting a particular weighting of LSAT and UGPA 
in a combirfed formula, a line'slope is determined with all 
applicants falling on each line with that slope receiving equal 
Indices. The general slope of the line will be from the upper 
left to the lower right, with the origin of both scales at the 
lower left. As the weight of LSAT is varied, the slope of the 
Index line changes. The slope of the line determines which 
applicants will be treated equally by the Index. The same 
applicants may be treated differently copending upon the 
particular slope of the line reflecting a particular Index. The 
admitted student body's numerical indicators will be deter- 
mined by both the Index formula and the decision of ad- 
mitted applicants to attend school elsewhere or at the school 
ujider study. Thus, the decision to select a particular formula 
combining UGPA and LSAT is only the beginning of a 
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process which will result in a student body. While most 
w attention is placed on selecting the weights assigned to ele- 
ments of thd formula, more attention needs to be devoted to 
m the interaction of the formula with the applicant pool (see 
§V-C), and to the effects of the admitted student body's 
characteristics on subsequent validity studies (see §V-B). 

The important point to be made about the admissions 
process is appropriately displayed in the New York Uni- 
versity study. Those applicants which receive the greatest 
amount of attention during the admissions process are rfiose 
falling in the middle range of applicaats. These applicant^ ^ 
typically have (Jjafrepant predictors— high on one indicator, 
low on the other Admissions officials spend their time trying 
to arrive St an explanation for the discrepancy. It is possible 
that those interviewed at New York University Law School 
were aSked to explain the discrepancies themselves. Who- 
ever does the explaining, the fact renins that combining 

LSAT s cores and UGPA into a singl^ bmnla create? work 

for admissions officers. The amount oF work saved during 
the admissions process apparently depends on the size of the 
applicant pool and the percentage of applicants who are 
^ automatically accepted or rejected on the basis of their com- - 
bined formula. Schools whicLare uncomfortable in assigning , 
a great role to the computenn selecting a student body will 
be those most burdened with the task of mteVpre|ing applica- 
tion files in whfeh the two major admissions factors do not 
, corroborate each other. 

If the hypothesized admissions process at one law school 
- were extended into an analysis of the entire law school 
admission proces^nationwide, a'hypothesis for the incidence 
of negative correlations between UGPA and LSAT would ' 
tX WM\ Accorc * in 8 t0 such a theor y. the law schools with the 
g^apR drawing power woyld have the. luxury of accepting 
students whose predictors «were* highly correlated. Schools 
with less appeal would bQ forced to admit students with one 
. relatively loYHH^djctor, These schools woulcfdisplay a nega- 
tive correlation between the two predictors wkhin their stu- 
dent body. The plight of.the least attractive law schools is 
less clear. If all applicants were able to gain admission to 
some school, whichl^iouhe case today, then a positive cor- r 
q~ lotion may reappear as those applicants with the lowest 

ERJC ia,ificatl0I ? s * 6n 1)0111 Predictors cfuster at a fevy unpopular 
ntaw schools/ 6 , " 
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E. A Note on Confidentiality 

The foregoing discussion has necessarily been couched in 
hypothetical terms because of the concern for the 
confidentiality of data provided by individual law schools. 
The confidentiality at issue does not involve the preservation 
of anonymity for individual law students, but the 
presejvation of anonymity for individual law schools. This 
concern has not been evident throughout the history of the 
. , LSAT. The earliest studies included the names of law 
schools, participating in the studies. Yet when these studies 
were recently republished in volumes the names were 
deleted. One such study contained the n'otation: 

The participating law schools were identified by name in the 
original report. For publication here they are identified as Schools A 
through F. School A f B. and C are located on. the Eafct coast. 
Schools D. E, and F are on the West coast. 47 

This concern for the anonymity of law schools participating 
in a study over 25 years ago seems inappropriate, particularly 
since the original research bulletin can be examined in 
libraries across the country. 48 

Today it has become commonplace for schools to be 
unidentified. Along with this tendency has been a tendency 
to avoid substantive analyses of study results which* may 
inyolve the particular characteristics of individual law 
schools. This has two unfortunate results. First, as in the 
hypothesis offered above,, substantive analysis may be 
facilitated by identifying individual schools. Anonymity 
impedes that , analysis. Second, if schools which most 
observers considered similar did not yield similar results, or 
if differently regarded schools, yielded similar results, 
questions about the results would be raised. Instead, when 
schools are unidentified, those interpreting the results may 
tend to associate discrepancies with statistical fluctuations 
and consistencies with prevailing preconceptions. Providing 
individual schools with individual validity studies does not 
solve this problem, since the context within which these 
studies ate interpreted is the research base currently made 
available on the basis of results from unidentified schools. 
Moreover, the current trend in research conducted by ETS 
S seeipsjo be to avoid interpretations based on results from a 
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single school and to prefer instead formulas based on combined 
results froi£ # a number of schools. 49 

This report has^ssured law schools' that their anonymity 
will be preserved«-in keeping with current practice. Yet it 
seeks to raise the 4 question of confidentiality because of a 
conclusion that accurate interpretation of data is impeded 
by unnecessary concern for secrecy. Since this report is being 
produced in response to the Bakke case, which raised the 
spectre of protracted litigation over admission policies, it is, 
to be expected that fear of litigation will promote concern for 
confidentiality. Yet an overriding concern for fairness and 
rationality in admissions may prompt a reappraisal of current 
confidentiality policies. Only actual experience with an 
open research program will verify the value of such an 
innovation. This report can merely raise the issue and<mdmit 
an inability to completely explore some issues because of the 
^ current practice. 



F. Implications oflmperfect Validity for Minority Admissions 

The admittedly imperfect validity of Admission Indices 
creates a variety of serious issues affecting .minority 
admissions to law schpol. Some suggest the needlo interpret - 
admission criteria differently for minority applicants; others 
suggest the need to revamp the criteria themselves. The 
remainder of this report will explore the background data 
relevant to various adjustments to traditional criteria and 
evaluation^ This section will merely outline the significance*, 
of the issues. 

The first mijor issue involves the use of Admission Indices 
to justify the rejection of minority candidates. Since there is 
research indicating that tKe numerical qualifications of law 

. students admitted durtfg the early 1960s did* not predict 
which students would drop out of law school, .there is 
considerable 4 doubt whether students rejected under the 
much more stringent admissions competition of the current 
era would have dropped out of law school if admitted. ** 
The second major issue involves the use of correlation 
coefficients derived from validity studies to justify reliance 

^ on Admission Indices during the admissions process. As 

ERsLC ' > < 
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noted above, these validity studies merely compare, the 
relative Admission Indices with the relative first-year law 
grades of admitted students persisting until the end of the 
first year. The assumption that such validity results may be 
extrapolated to justify rejection of lower Indices is 
unproven. At the very least, the assumption that higher law 
grades indicate greater legal ability is questionable in light of 
the considerable evidence that academic grades do not 
predict future adult success. 50 

The third major issue involves the reliance on Admission 
Indices to reject minority candidates despite low correlation 
coefficients* This point is somewhat different than the 
previous two. Here the assumption of admission officials 
may be that lower indices do not necessarily indicate a 
likelihood of lower average grades ii> law school. Yet, as 
indicated above/' the importance of Admission Indices in the 
admissions process exceeds their apparent validity in the 
prediction of law grades. 

The significance of this different importance may be 
compared to a hypothetical test .of spelling ability . Spelling 
errors do affect law school grades and are correlated with 
LSAT scores. 52 However, the reader may feel considerable 
discomfort in choosing law students solely on the basis of 
their scores on a spelling test. Too much is missing from such 
a selection process. The point is similar when the complex 
process of developing a composite formula based on LSAT 
and UGPA is pursued to the point of accepting or rejecting 
students solely on the basis of the resulting index. 

The formula produces an average validity coefficient 
which* explains only 16 percent of the total variance in law 
school grades." Even the higher coefficients reported at 
sbme schools explain approximatey 36 percent of the 
variance in law school grades. 54 This means that most 
variance in law* school grades remains unexplained after* 
comparing Indices. 

Put another way, the "validity" of the Index derives 
mainly for correctly predicting that students will fall in the 
middle of their law school class. For example, one study 
examined two successive entering classes at 24 law schools. 
The predicted and actual grades, of the 48 classes were 
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compared using two different prediction methods. The 
actual grades of students were "grouped approximately into 
the high fifth, middle three-fifths, and low fifth." 55 The 
results showed "a remarkable similarity between the two 
methods." 56 The authors reviewed the results of one 
method and concluded: ^ 

It seems reasonable to conclude that a method which assigns only ' 
180 students.to low groups when there are actually 1728 members of 
these groups and which assigns only 292 -students to high groups 
when there are 1771 members of these groups is unduly 
conservative. 57 

Thus, most of the "validity" of the prediction methods 
examined in that study resulted from correctly predicting 
that most students would earn grades in the middle three- 
fifths of the class. Indeed, of the 180 students predicted to 
fall in the bottom fifth of the class, two actually fell within w 
the top fifth. Of the 292 students assigned to the top fifth, 10 . 
actually fell within the bottom fifth. 58 Rejecting students on 
the assumption that they woufci fall within the, bottom of the 
class on the basis of validity coefficients which are based on 
* correctly predicting students to fall within the middle of the 

class seems erroneous: ' . 

These three issues of imperfect validity will be reexamined 
in the last chapter of this report to' N identify methods of 
assuring continued minority admissioqtojlaw school despite " 
low scores on predictors which themselves have \ovl validity. 
The next, chapters will explore a further issue— the 
comparative validity and bias of UGPA and LSAT. This V 
chapter has examined the significance of a combination of " 
these predictors in the admissions process. Minority 
admission opportunities may be affected by the weight given 
each of these criteria. Thus* if one predictor # sl*ows less 
discriminatory impact against minority students/the further 
inquiry into the comparative validity of the" two criteria 
should be explored. If one criteria appears to be less 
discriminatory and more valid then the issue of weighting the 
two criteria becomes important. Current weighting of the two * 
criteria may disadvantage minority students even more than a 
strict adherence to an ^Admissions Index derived from a 
different weighting of the criteria. 
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HI, College Grades 

A, Hie Value of College Grades in Selecting Law Students 

The most venerable prerequisite for admission to law 
school is a commendable performance during undergraduate 
collegiate studies. Although a dollege degree has not always* 
been a prerequisite to legal studies,' and although no 
. prescribed course of study is required of law candidates 
during cfollege^a strong college recortfis highly valued today 
by all law school admission officials. "^Z^ 

This preference for candidates who have excelled in 
t college is understandable. Put simply, future academic 

performance is best indicated by past academic 
performance. As one ETS researcher has noted: 

Faculties, measurement specialists, and selection committees* 

usually agree that the previous academic record of the student is the 
i * most relevant source of information for judging academic 

competence. 5 - 

Aljhough the subject matter studied during college and law 
school may differ, the process of studying is q\iite similar^ 
One study of Jaw students found that those students who 
earned higher grades than expected had usually developed 
systematic study habits during their college years. 4 
Moreover, the list of factors admittedly not reflected in -the 
LSAT, including "persistence, originality, effective study 
habits, self-discipline, and motivation," 5 are all reflected in 
college grades. As the former President of the Law 
School Admission Council has testified: "if a school had to 
choose to use only one predictor it would use the 
undergraduate grade pomt average."* . 

The debate in law school admissions is not whether (o 
consider an applicant's UGPA, but how to consider UGPAs 
earned by different students in different courses and majors 
aKdifferent colleges, and, more recently, how to combine an 
applicant's UGPA with their LSAT scores into a predictive 
formula. 

*' 

B. Apparent Infirmities in College Grades as Criteria for 
Admission" 

1. Variety of Courses 

' Since no course of study is prescribed for admission to law 
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school, and since the legal profession includes such a variety 
of specialties, students applying to Jaw school present a wide 
variety of courses on their college transcripts. Admission 
^ officials feel uncomfortable comparing the UGPAs of 
students whose course lists differ significantly. This has been 
offered as a major reason for relying on LSAT scores, which 
put all Candidates on a common footing. 

In part, this discomfort arises from the assumption that 
students would earn significantly dffferent grades if they had 
taken different courses. Yet research does not substantiate 
this assumption. A jeview of research has noted that: ■ 
. . Jo a surprising degree individual students tend to make generally 
similar grades in different types of courses. This may be because 
faculty ace influenced by an academic "halo" when assigning grades 
. . .or possibly because students tend to compensate by working 
hard in (or avoiding) courses in areas that are difficult for them. In 
any event the practical effect'of this homogeneity has been to make 
it difficult to produce any additional typtes of information from grade 
transcripts {for example, specjai types of averages such as one based 
upon courses in the major) that consistently add anything to the 
predictive usefulness of the overall grade record. 7 

Thus, the variety of courses does not necessitate a. detailed 
analysis of each course in order to make the overall UGPA a 
meaningful basis for comparison. In fact overall GPA has 
, been found to be a better predictor of first-year law school 
average than even scores on the Graduate Record 
Examination advanced tests in special subjects.- 8 

The predictive validity of college grades is made possible 
by tHe high reliability of overall UGPA! A student completing 
four years in a college following the semester system w^th 
four courses each semester will compile an overall UGPA 
based on the collective judgment of 32 professors.? The 
reliability of the cumulative average earned during the past 
three years of College has been estimated at .92'° which is • 
exactly the same reliability estimate offered for the entire 
+ LSAT. 11 This statistic is supposed to indicate that a student 
taking another four-year college course would earn 
approximately the same grades the secpnd time as the first. 

2. Grade Inflation . 

A widely reported infirmity with UGPA Is commonly 
referred to as "grade inflation." This term is typically used to r 
^ indjsate that the grades earned by today's college student 
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would have beerf lower if that student had attended college 
several years ago. Evidence for this claim involves 
comparisons of the average grade earned at the same college 
tfuring different yesrs. Recently reported examples include: 
.DaVtm^rttfCollege, where 27 percent of the class graduated 
with honors in 1968, but 60 percent graduate with honors in 
1975; the University of Illinois, where the freshman average 
rose frora 2.67 in 1968 to 2.86 in 1977; and the University 6f 
North Carolina, where the numbeV of A % s doubled between 
1962 and IgT?.' 2 Jhe implication of claims of grade inflation 
are less clear. t * - 

If the, only issue involves the comparison of grades of 
studejitS who graduated in <6^rent years, then some 
deflation* of r^ent grades or*inflation of older grades may 
be in order, The issue woujd be determining the amount of 
justifiable adjustment. The assertiwi that older and younger 
^ v j students should be .compared on the basis of LSAT scores is 
less clear. Students whd take the LS^f after a period away 
from ^academia seem to do worse on the test. 
.ETS notes that*candidates over the age of 27 tio*sortie:what more 
poorly 1 than others on the LSAT and, that mean scores fall \ 
dramatically as candidates grow older than 27 Candidates over 31 
* have a mean score 60 points below the mean for all persons taking 
the LSAT. » ■ • 

Thus, rather than aid older students vVhoSe grades may not 
have been inflated, com paring all student on the basis of 
LSAT scores may factually comrjQuhd.the disadvantage 
whicir older candidates , face in competing with younger^ 
applicants. 1 - - 

According to some, jihe problem with grade inflation is 
that is has occurred urtevenly. As one news story observed: 
"many facultymembers seem to think that grade«inflation 
affects every school but their own." 14 Apparently these' 
faculty members feel that their own students are being 
unfairly handicapped in thejr competition with student^rom 
other colleges where grade inflation has been rampant. ' 

Comparing student's on the basis of LSAT scores is'offereci 
as a solution to thjs problefo, since the testjs a common, 
yardstick. Yet this does, not' complete^ solve Me problem, 
since grades are ty^cally entered into,a formula wifh LSAT 
sconS, so thai stiRtents with Jhi^ier grades will continue to 
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have an advantage even if their LSAT scores are equal to 
those of other students with lower grades. 

- There remains -the possibility that colleges witfNrigher 
average grades are also those with' higher average LSAT 
scores. This inference is supported by a study comparing the 
average grades and the average LSAT scores earned at 125 
colleges. A correlation of .48 between the two averages was . 
obtained.' The authors of the study reasoned: ' 

One possible interpretation of this result is that faculty members in * 
highly selective coljeges are giving a greater proportion of higher ' 
grades to students generally than occurs iff less selective colleges. 15 

This interpretation, if true, significantly affects th^ entire 
rationale for the LSAT and undermines attacks made on the 
UGPA standard. 

if colleges awarding high grades are also those with 
students earning high LSAT scores, then the addition of 4 
LSAT scores to UGPA does not compensate for different 
grading standards. InsteaU it accentuates the differences ^ 
between standards. The further claim, discussed below, that* 
combined formulas of UGPA, and LSAT need to be further 
adjusted to account for college quality is nonsupported. 
Instead, boosting the averages of students from "high • 
quality" colleges would further accentuate the differences 
among colleges and further disadvantage students who 
attended a college wifich awarded low grades and whose 
students earned low average LSAT scores, ^ 

3. Lack* of Differentiation among Grades h 

4 related complaint about college grades is sorrietirries 
termed "grade inflation" bi^t is not precisely that. Admission 
officials complain that those applying to law school all 
present very high, and therefore very similar, college 
verages. , ■ 

It is the discomfort associated with selecting some 
candidates are rejecting others on the basis' of small 
differences, in UGPA which has been characterized as an 
aspect of grade inflation. 16 This phenomenon, while related 
to grade inflation, is more prpperly understood as a function 
of the increased competition for law school places. 
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The familiar surplus ^oTVell-qualified applicants to law 
school has not been a perennial luxury. One study noted 

, that: 

/ * 

In 1961, the Law School Admission Council, concerned that the 
legal profession was not getting its far share of talent, authonzed a 
study to uncover the reasons for the profession's lack of drawing 
' • power. 1 ' f 

Yet, since 1973, every ABA-accredited law school has 
rejected candidates whom it considered fully qualified to 
complete law school. 

The competition among applicants to these law schools is 
keen. Many candidates offer UGPA's which are very high. 
For; example, 4tf*percent of all white and unidentified law 
sqhool applicants in 1976 had UGPA's abov.e 3.25. 18 With 
such a large number of applicants with* high grades, the 
differences between grades of top applicants cannot be ver> 
great. The increased study of applicants, combined with the 
apparent rise in college grades, has resulted in an increase in 
the average coljege grades of accepted law students. For 
B example, 23 law schools were compared during three time 
periods. During 1964-66, the average UGPA was 2.76 at all 
' 23 schools*, during 1971-72 the average UGPA was 3.04, 
during 1975 the average UGPA was 3.35. 19 - 

The significance of increased competition for law school 
places*in comparisort to grade inflation as the cause of these 
increased UGPAs can be understood by noting that the 
average UGPAs amopg college students in 1965 was 2.44, in 
1972 was 2.72 and'm 1975 was 2.74. 20 Interestingly, the 
UGPAs oflaw'students at these 23 law schools was only .32 
above the average college grades earned in 1965, but .61 
above the average college grades of 1975 despite the higher 
averages in 1975 and the ajterfdant likelihoo'd of a "ceiling 
effect" producing a smaller difference between average 
4olleg£ grades and those of accepted law students. Since a 
larger gap appeared in 197^ compared to 1965, the increased 
UGPAs among law students seems to be more a function.of 
increased competition rather than of general grade inflation 
trends. ' 

The articulated response to this discomfort with making 
/ lai;ge decisions on the basis of small UGPA difference^ has 
been to place increased emphasis on LSAT scores. Yet the 

ERJC 4 t 153 . .• ' 




WHITE , 107 

rise in*UGPA's ai£ong law applicants an<U^idents has also 
been accompanied by an increase in the. LSAT scores of 
applicants and students. For»example, 37 percent of all white 
and unidentified applicants to law school in-1976-had LSAT 
scores abovaeOO. 21 In comparison, pnly eight of the 134 law 
schools acoj^dited by the ABA irUS61 had entering classes 
whose median LSAT score was600,or above. 2a *The UGPA > 
and LSAT scores bf Jaw students have risen in tandem. At 
one school, the entering class for 1969 had a median UGPA of 
2.3 and a median LSAT of 503, by W^tHese figures had 
increased to 3.0 and 600. 25 Thus, the competiton for law 
school places has made choices based on small differences in 
LSAT scores a harsh reality which also causes discomfort 
£mong admission officials. 

There is a frank recognition of the ga^D between thebry and 
practice m evaluating LSAT scores. Th^founer Director of 
"Admissions at Harvard Law School recognizes that "small 
differences in LSAT scores (less than 30 or 40 points) 
provide perhaps more misinformation than assistance in an 
admissions process." 24 Yet as^dmissions become extrepiel/ 
competitive, those farced tc/choose among candidates often 
ignore caveats^tf the dse of test scores. As the former 
Harvard adprfssions director concedes: > « 

. it is very.easy to allow a difference of ten points or so on the 
LSAT to dictate many of those close decisions. An admissions 
comittee must be continually alert to these dangers and consistently 
skeptical' of the apparent precision of test measurements to avoid 
this tendency. Yet no committee can avoid it entirely. 25 

As a solution p the problem of chqosng among candidates 
on the basis of l§mall differences in UGPA, selection based 
on small differences in LSAT scores merely exchanges one 
evil for another. 4 Choosing candidates' on the basis of 
•combined UGPA ani LSAT formulas alleviates this 
difficulty only if LSAT somehow refines UGPA distinctions 
in some rational and consistent fashion. The evidence, 
reviewed i| this chapter indicates that LSAT does not 
improve our understanding of the meaning of UGPA. The- 
evidence discussed in Chapter V indicates that there is no 
easily defensible rationale for combining LSAT and UGPA 
into a formula to predict law school grades. 
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• 4. Quality of Undergraduate Institution 

. Perhaps the most widely articulated reason for distrusting 
UGP A is the fact 'that colleges differ in the quality of their 
* „ stS^nt bodies and the strictness of their acacfemic 
standards. £ Yet the fact that colleges differ has not led to a 
reliable system for adjusting the grades obtained at different 
colleges "which will improve the predictive validity of 
' formulas based on unadjusted grades and LSAT scores. Twb_ 

system^ recently us«d by law schools to adjust for college 
qualitv deserve discussion because they point out the need to 
. 'balance the validity and bias resulting from such adjustments. 
Grade adjustment systems should be distinguished from 
programs which assign particular colleges to particular 
members of the admissions committee who can specialize in 
individual schools to better understand the transcripts 
presented by applicants.^ Grade adjustment systems 
w § typically, attempj^te comparej colleges about which little is 
known among admission committee members.^ 
UnfQrtunately, the effort to bridge a gap in knowledge often 
involves prejudicial stereotypes being applied to schools 
unfamiliar to officials. Research has shown that formal 
adjustmeot systems arg^jinlikeiy to improve predictive' 
validity, but more than research is necessary to dislodge 
unipformed prejudices against certain colleges. 

The first type of grade adjustment system involves the 
Mean LSAT from the College of each applicant (LCJtf). The 
LCM is the average LSAT score earned by 25 of more 
students graduating from single undergraduate institution 
' and applying to law school within a three year period. 
According to its supporters, the LCM can be used to adjust 
for the quality of undergraduate institution and indirectly Jo 
the graces awarded by that institution. 

It doei seem reasonable. . ,to expect that student who has earned a 
3.00 grade point average at an undergraduate college whose LCM is 
600 migtit have earned a higher UGPA if he or she had attended an 
undergraduate college where the LCM was 450 :k " 

To a surprising number of law schools during the 1970s, this 
logic was compelling. Twelve ^aw schools used the LCM as 
an addition to thein formula oHJCPA^and LSAT during 
1971-72, 29 the next year 58 law schdqls incorporated the 
q LCM into^their formula.* 0 * " 
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Despite the apparent logjc associated with using LCM as 
an additional predictor, the combination of its exclusionary" 
effects and its lack of actual predictive validity has led to its 
demise. It is exclusionary 

. . .because studies have sho\vn that use of l6m. . .may "skew the 
admissions policy by making it practically impossible for someone to 
gam admission when he or she comes from a college with a low 
median law school admission test score even thoughjhat pefson as 
an individual has very high credentials." 

Predictive validity studies have also shown tha* the LCM 
lacks the ability to improve validity over that obtained from 
the UGPA and LSAT in combination/One study observed 
that "whatever component of school quality is measured by 
LCM, it is not of value as a predictor of la w school grades. 
After several previous attempts to successfully adjust College 
grades and improve validity and also failed, 33 the author of 
jhe latest unsuccessful attempt was forced to conclude: 
'Though it is eminently plausible that grade adjustments be ; „ 
made, we do not know how .to make them effective." 34 The 
Law School Data Assembly Service (LSDAS) <#ntinues to 
provide law schools with the LCM of candidates, but no 
longer includes the LCM in prediction formulas. 

The second -type of grade adjustment invo>e*<comparirig 
the performance of law" students fro m*^dtffe rent 
. undergraduate institutions during their first year at fne saltie^ 
law school. This method has 4he theoretical advantage of 
directly correcting college grades on the basis or law school 
performance gather than indirectly adjusting grades on the 
basis of a collge's average LSAT score amongMts graduates?* 
Yet it has the significant disadvantage of limiting its 
application to those law schools which have large groups "bf 
students from particular .colleges. 

One large law school actually .adjusts the grades., of 
applicants from 11 undergraduate institutions to make those 
grades comparable to grades earned by graduates of its own 
undergraduate college. 35 Yet even this large law school is 
forced to group students from other colleges according 
to their average LSAT scores.. For students frpKL these 
S colleges, the system is more remote than bvclTthe\cM 
system, 4 sjnce the grades from an entire group' of'cofteges 
9 vith similar LSAT averages are grouped for ^adjustment 
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Individual performance is further submerged. Yet this 
grouping is essential if any stability of result from year to 
^ear is to be expected from the adjustment process/ 6 

Colleges providing sufficient numbers of students to a 
single law school to allow their grades to be independent!) 
evaluated and adjusted may buffer from statistical instabilitv 
in the 'results. For example, Yale Law School had a practice 
of grouping colleges into three categories to reflect quality. 
The categories were b&sed on the actual performance of 
graduates from these colleges at Yale Law School. 
Surprisingly the results obtained in 1948 put Harvard 
College into the lowest of the three, groups. Yale admission 
officials were surprised, but faithful to their theory. They 
placed Harvard into the lowest category until statistical 
result would suggest otherwise. ^ Moreover, even after the 
11 undergraduate institutions were adjuste'd bv one law 
school discussed above, the predictive validit) 'of the 
formulas for these individual colleges does not substantially 
improve on the validit) of a formulas developed for colleges 
grouped according to their LSAT means/* 

For colleges grouped according to their LSAT me^hs. the 
problems of achieving admission opportunities for their 
graduates are compounded. The initial attraction of grade 
adjustment stems from a discomfort in evaluating students 
from little known colleges. It is their lack of a reputation 
whifch places these colleges into a group with other little- 
known colleges. Yet, individual colleges are unable to 
establish their ow.n reputations under such a system. 
Nonetheless, top students rejected under this system' will 
force officials from such a college to conclude that there is 
no way to gaki admission to a top law school from that 
college/ 9 Stricter grading practices at the- college will not 
improve * their graduates' admission opportunities^ since it 
is the average LSAT of its graduates which is causing the 
barrier. Onl> a revolutionary shift in the admission policies 
of the collegedesigned to raise the likely LSAT average ot us 
graduates andeventually their law school admission frfospects 
will enhance the cn^ibility of the college's grading policy 

One receptly reported exception to the general trenb of 
failure in grade adjustment studies deserves comment 'One 
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large eastern law school used both types of adjustments 
discussed above #nd found validity increases of ten 
correlation points or more for each t>pe adjustment. 40 This 
resuU does not providg^a'basis for distinguishing between the 
two types of adjustments, but does suggest optimism to those 
seeking support for adjustment practices. It is possible, 
however, that the uniqlie situation of this study will preclude 
its generalizabilitv to other law schools. 

The possible limitation of this study involves^the absolute 
validity of formulas derived without grade adjustments. For 
both white students and other racial categories of students, 
the reported validity coefficients were J4. 41 From this 
baseline validity coefficient, increases in validity based on a 
variety of potential factors mighrbe expected. This was 
demonstrated in 1958 when certain personality factors were 
investigated as possible indicators of law school 
performance. The study found.that for law schools St which 
the LSATwas a poor predictor, personality factors appeared 
to contribute substantial validity. Ye* at law schools at which 
'the LSAT produced higher validity coefficients, the 
apparent validity of personality factors disappeared. 42 It may 
be hypothesized, therefore, that grade adjustments will 
appear valid at schools experiencing low validity coefficients 
t from a' formula combining LSAT and UGPA, but will lack 
apparent validity at schools exhibiting higher coefficients foV 
a formula. Thus, the reported study ' may be more a 
reflection of the poor validity of the unadjusted formula at 
this particular law school than it is a bellweather for 
successful adjustments at other law schools exhibiting higher 
validity cQefficients. Even for thosV schools with low 
coefficients, the question of what, addttiefl^l factors to 
include during the admissions cycle is not answered by this 
study. 43 

- Despite the significant, barrier which grade adjustments 
pose for graduate oTMfftle-known colleges or colleges wfth 
lowLQMs, and d^pite the general lack of predictive validity 
of^ grade adjustment studies, the practice of grade 
adjustments cqn be expected to continue. "For one thing, 
the belief that differences iW undergraduate institutions must 
be reflected in the meaning of their grades dies hand."*" 
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Before the introduction of the LCM into prediction formulas 
v LSDAS law schools employed informal methods for 
adjusting college grades/* In the wake of the LCM, schools 
which used this element -in their admissions formulas may 
return to informal adjustment'systems. 

A beginning for a 'reassessment of the college grading 
process ma\ be the fact that colleges with high LCMs also 
tend to be those with relatively high UGPA averages among 
its graduates/" If this initial finding among 125 colleges is 
borne out nationwide in a study being conducted as part of 
the current investigation, several implications for the 
evaluation ofUGPA and LCM will result. 

The.first implication involves the process by which grades 
are awarded at the undergraduate level. For those colleges 
with high^LCMs. the faculty may reason that the student 
body is likely to pursue professional studies and that the 
performance of students during college reflects their ability 
to successful!) complete professional studies. The facultv at 
such a college is likely to award a large number of high 
grades to reflect this general!) high quality of performance 
Thus, when students eventually score well on the LSAT, the 
grades awarded bv the Acuity will have been borne out on 
the standardized test A " 

Conversely < the facultv at a school with a low LCM mav 
assume that the majority of the student body will not pursue 
graduate or professional studies,, Moreover, since thejrolfege 
is likely to have a mediocre reputation, if it hrtrkany 
reputation at all. the faculty will be cogniz*uit--tnat any 
student who does pursue an advanced degree will .be 
evaluated by the professional school faculty as a 
representative of the entire college. If that student ultimately 
faHjs 1 to complete a law degree because of academic 
deficiencies, the failure will reflect as much on the college as 
on the individual Thus, the college faculty is likely to adopt' 
a harsh grading, standard both to avoid a reputation as a 
"degree mill" and to identify the truly outstanding graduate 
as a promising candidate for legal or other graduate studies. 
The generally low LSAT scores of the student body will be 
reflected in a relatively low average UGPA of that student 
body as well. The unusual graduate who hascompiled a high 
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ITCjPA at this institution surviving this harsh grading 
standard ought to be evaluated as the exceptional student 
which the faculty has identified as capable of succeeding at 
advanced studies. 48 ' . 

Seen in this light, both the positive correlation, between 
LCM and UGPA of colleges and the perennial inability of 
grade adjustment systems to improve validity become 
understandable: In a sense, the faculties.of colleges across 
the nation have internalized a standard of excellence hich is 
reflected in individual college grading practices^ ^jgTi status 
schools award relatively high grades/ low* status schools 
preserve their academic reputation by refusing to inflate 
grades. 

C. College Grades jof Minority Candidates 

The general conclusions atfout the validity of college 
grades as predictors of law school performance must now be 
^examined for'their relevance to minority candidates for legal 
studies. As will be seen, the UGPA is a less discriminatory 
prerequisite than is the LSAT. Grade adjustment systems 
are in danger of perpetuating the effects of illegal 
discrimination at lower levels of education, including college 
admission policies. " - ^ 

I ."The Comparison of White and Minority College Grades 

Those minority students who graduate from high school, 
enter a four-year coIIege ( and graduate with a* 
baccalaureate degree are members of a smaller and smaller 
'minority among the general minority youth population. 
They are the survivors of familiar economic and social 
disadvantage and of continuing discrimination in, education 
as well. For example, among the black students finishing 
public schooling in 1972, 75 percent attended public school * 
in school districts adjudicated to be in violation of Brown v. 
Board of Education** Those who^attend college often suffer 
under financial and family pressures which impede their , 
academic achievement. Those ,w,ho attend predominantly 
white undergraduate institutiogs may experience racial 
attitudes reflecting prejudiciaLstereotypes which also impair 
intellectual discussions ancj collegia! interchange among 
fellow students or with faculty members) ' ^» 
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Succeeding in academia against these obstacles is a' 
monumental accomplishment. Achieving a very high UGPA 
is an even more noteworthy achievement. Thus, as a matter 
of first impression, it is likely that minority^ students wilt have 
a more difficttlt tune achieving high UGPAs than their white 
counterparts. Statistics bear out this fmpression. since 40 
percent of white and unidentified applicants to law school 
have UGPAs above 3.25. cfompared to only 13 percent of the 
black applicants/ 0 The relevant inquiry involves the fate of 
these survivors of a national pattern of disadvarttage and 
discrimination. If the LSAT further~decreases the supply of 
competitive minority applicants, thgar^fiis m,ay be described 
as a measure of the discriminator> impact of the test. 

As TabJ€lTl shows, getting high grades or high test scores is 
a comparable feat for whites. For example. 40 percent of 
white applicants have college grades of 3.25 or higher, and 37 
percent have LSAT sabres above 600. In contrast. -high test 
scores are much rarer for top black college students. While 13 
percent have 3.25 or better aveYages, only 3 percent score 
above 600 on the 'LSAT. when both high test scores and 
grades are required, half the top whites are eliminated, while 
the top blacks are 'literally decimated. 

TheSS results from the national application pool have been 
previously paralleled by similar patterns at individual law 
^5Cfiools v A sample of students at several law schools in ihe 
class of 1972 found that 24 percent of the minority students 
had 600 or above on the LSAT and 29 percent ranked in the 
top ten percent of their college graduating class. In contrast 
63 percent of the white students had LSAT scores of 600 or 
above, compared to only 41 percent who had ranked in the 
'top ten percent of their college graduating class' <: 

At Emory Law School borne minority students J^re _ 
•admitted to a Pre-Start program during the summer 
: * preceding law school. The mean UGPA of these students 
was 2.6 compared to a mean UGPA of 2.8 for regularly 
admitted Emory law students. In contrast, the mean LSAT • 
of the Pre-Start students was 355 compared to a mean of 567 
for the regularly admitted students^ The authors of the study 
evaluating the Pre-Start program concluded that "While the 
* difference in the grade point tjvefages is noLMgaificant. the 
contrast in LSAT scores is clearly dramatic. " <l 
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TABLE III 5 ' 

NUMBER <fc PERCENT OF APPLICANTS AT OR ABOVE 
SELECTED LEVELS OF LSAT SCORES AND * 
COLLEGE GRADE AVERAGES 

BLACK y -WHITE 

Number in Percent Number in , Percent 



Level 


National l^ool 


of Blacks National Pool 


of Whites 


LSAT at or above 600 


V 

142 






J / 




LOA 1 a v Ul dfUVC J\AJ 


Oil 


19 


51,307 


77 




LSAT at or above 450 


1,437 


33 


59,359 


, 89 - 




College grades at 
or above 3.25 


556 


13- 


26,753 


40 




College grades at 
or above 2.75 


1,929, 


45 


50-,315 


75 




College grades at 
or above 2.50 


< 2'.805 


65 


5^,420 


87 




Combined: LSAT at or 
above 600 and college 
grades at or above 3.25 


39 




13,151 


i 

#20"' 




Combined: LSAT at or 
above 500 and college 
grades at or above 2.75 


461 % 


rf 


40,906 


61 


/ 


Combined: LSAT at or 
attove 450 and college 
grades at or above 2.50 


1,040 * 


* 24 


52,868 


** 

' 79 





* 



- 5 " 

TABLE IV* 

LAW SCHOOL ACCEPTANCE RATES 
FOR 1976 APPLICANTS 
* (in Percent) 

Unspecified 

GPA Range Black Chicano t Minority White 



3.74+ 


86 


90 


83 ■ 


91 


, 3,50-3.74 


77 


85 


75 


83 


3,25-3.49 


6$ 


69 


67 


,72 


3,00-3.24 


* 61 I 


61 


. 59 


60 


* 2.75-2.99 


45 


50 


46 


48 


2.50-2.74 


34 * 


3} 


35 


37 


2.25-2.49 


'25 


26 


30 


28 


2,00-2.24 


14 


12 


* 12 


,21 
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The clear pattern of results based $>oth on- national 
applicant pools and on students acjpiittea to. the same law 
school under different programk_Jrrd1cates that the 
discriminator) 'impact of the LSAT is considerably greater 
than that of UGPA. An indication of the/practical effect of 
this different discriminator) impact can be derived from 
hypothetical results based on the applicants to law school in 
1976. According to this study, if law schools were tp 'compre 
candidates with the same combination pf L$AT and UGPA 
without knowledge of the candidates' racial identification, 
the acceptance rates would presumably match those of white 
candidates under current admission policies. Were this the 
case, the number of black applicants receiving an offer of m 
admissipn from "any ABA-accredited law school would drop 
b> 60 percent and the number of Chicanos offered admission * 
would drop by 40 percent. 54 

In contrast to this* serious decrease in the admission 
opportunities of minority students applying under a race- ' 
blindji>t<5m using LSAT and UGPA as they gre applied to 
whifecandidates. th^ opportunity for admission of minority 
students on the basis of UGPA alone is considerably more 
favorable. The a significance of this difference can be 
estimated by comparing the admission rates for applicants 
from various "racial groups with the same UGPA/ The same 
study of applicants during 1976 concluded. 'The acceptance 
rate for blacks at or above a UGPA pf 2.75 is 58 percent. 
The rate Tor Chicanos at this level is 64 percent and foi;the 
white and unidentified group is 68 percent! A similar pattern 
is evident for UGPA at or above 3.25 This pattern of 
advantage for white applicants is boaje out throughout the 
entire range of UGPA, as Table IV illustrates, (see pg. 115). * 

The reader will notice that the relative advantage of white 
students increases at the lowest ranges of UGPA*. indicating 
that the racial difference in LSAT scores benefits those whites , 
with poor UGPAs most. 

The comparison of results based on hypothetical national 
admissions models indicates that the difference in UGPA 
arid LSAT^ averages among minority candidates has a 
sij nificant impact on the admission opportunities of minority 
applicants. While a considerable percentage" of- minority 
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applicants would seem uncompetitive when*t>oth LSAT and 
UGPA are combined, the simple comparison of acceptance 
rates among applicants with similar UGPAs indicates that 
piore minority applicants could have been accepted without 
producing "reverse discrimination" against white applicants, 
Of course, no hypothetical admissions models can actually 
Identify what the consequences would have been if LSAf , 
scores were ignored. This is particularly true for a' 
hypothetical national admissions process. The simple fact is 
that some law schools have been much more successful in 
integrating t+ieir student bodies than have others. *Ov e r 53 
percent of the minority studerft population is located in 31 
law schools that collectively account for only 24 percent of 
the oVerall law school population."" It is possible, however,- 
to counter the impression given during, the Bakke litigation 
that "reverse discrimination" had occurredMrt law schools 
because minority-students with uncompetitive combinations 
of LSAT and UGPA were admitted. Instead, it appears thai* 
the issue of "preferential admissions" seems to arise because ' 
of the emphasis placed on LSAT scores during the 
* admissions process. 

D. 4 Predictive Value of Minority Applicants' College Grades 

Thus far the general value of college grades as indicators , 
of an applicant's likely future grades in law school has been 
explored, AS discussed above, college grades reflect various 
qualities thought to be important to successful academic ' 
performance, they are^quite reliable despite the variety of 
courses and majors of applicants, the> differentiate white 
students about as discretely as do LSAT scores, and they * 
appear to resist efforts tp adjust grades from different 
colleges as an^aid in predicting law school grades. There may 
be those, however; who will qiiestic)n the particular value af 
UGPAs submitted by minority candidates. These concerns * 
involve claims that the predictrve validity of grades earned by 
minority students from any college differs from'the validity 
reported for grades earned by white -students. 

1. Comparability of Grades Awarded by Traditionally Black 
Colleges - 

Today there are 84 traditionally black four->ear colleges.™ 
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These institutions of high(^reducation have been the source 
of most black college graduatbs^hroughouL the la*t centurv 
Even after the advent of seriousrfccruiting of black students 
b\ j^redominantl> '\Chite colleges, thes^? co,l leges' have v 
rqnWmeci significant sources of black college graduates. In r , 
" 1973-74, 45 /percent of the blacks receiving baccalaureate 
degrees earned their degrees at predominant!} black * 
colleges*/ 9 In contrast to this significant proportion *of grad- 
uates from traditional!), black colleges, over three-quarters 
of T)lack law students interviewed in on^study attended 
predominantly white undergraduate-institutions. 60 

This disparity between the proportion of black* students 
\ graduating from traditionally black colleges and the 
' proportion of graduates from these colleges attending law 
school ma> be interpreted as evidence that admission 
officials are discriminating against graduates from black , 
colleges. While this mav be the case, the pbove statistics do 
not necessanl) prove the existence of such 'a practice, 
^ It is possible that fewer graduates of black colleges attain 

high grade point averages., This hypothesis would be 
consistent with the general trend,, noted above, that colleges 
f * with' less prestige also awarded lower average grades. It 
would support inferences that black colleges are conscious of 
the peed to maintain academic standards in order to*avbid 
' charge* that' the degrees the> award are worthless. An 
element of maintaining academic standards involves stricter 
inherence tp grading standards which /esulfs m lower 
average grades being awarded at these colleges. As a 
V , consequence, however, a larger proportion of graduates 
. ffbm these colleges might be considered uncompetitive* 
applicants to law -school because of their relatively low 
, 1 UGPAs. ' 

There remains the danger, however, that^ graduates from , 
black colleges who have achieved high -UGPAs. will havQ 
< their grades devalued during thp admissions process. This , 
would be an unfortunate result which is not warranted b> 
vague references to the. quality of jh£ black college in 
questiofi. The fact to be highlighted is the relatively, rare 
.accomplishment oLgetting high' grades at a school -with 
rigpjous grading standards. To devalue? these grades would 
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defeat the purpose of faculties at these schools in 
maintaining rigorous grading standards. To devalue the 
- grades of the top graduates from these "schools can onl> 
encourage a trend toward the very grade inflation whiaf 
admission officials deplore. ' 

2. Policy Considerations in Evaluating Graduate* from 
Traditionally Blaek Colleges - . , « w < 

There remain twover) significant policy considerations in 
evaluating the academic performance's/ gradyates from 
black colleges. The first involves the mission of the 
traditionally black college and the free ^choice of black 
students. An important element in .the mission of black 
colleges is the provision of a^upportive) atmosphere within 
which black students can pursue th«qir ^^dfemic interests. To 
devalue the grades'" these students earn at these colleges 
, places tije students in the uncomfortable position of choking 
$n attractive undergraduate institution or of choosing a 
college which will increase their prospects for admission to 
law school. This is not to say that these students could not 
succeed ^t a predominantly white college, but merel) that 
their choice of college should not be limited to the exclusion 
of a bfack college they might, otherwise prefer to attend but 
for the decreased admission opportunity to law* school 
, attendance at a black college may represent.- 

The second policy consideration involves the' continued 
segregation of higher education which persists in several 
states. Litigation continues over the constitutionality of dual 
coflege systems maintained in several states/' The fact of 
this dual school system is undeniable, however. For thos^. 
blaak students who prefer to attend a state college, if only to 
reap the advantage of lower tuition which state-supported 
colleges typically offer, the choice of which state college to 
attend is limited to the selection of one segregated college or 
another. Regardless of their 4 aptitude or ability, black 
students 'are segregated into some colleges, while white 
students, regardless of their aptitude or ability, are admitted 
to white colleges which may enjoy a favorable reputation. 
Those blackest udents vyfjol possess high aptitude and^ability 
( ; *can be expected to excell at these segregated CQlleges and to 
eam relatively high grades. For a law school to devalue the^e 
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high grades in relation to grades earned by white students at 
segregated colleges js to perpetuate the "incidents and 
badges of slavery** which segregated education, represents. 
When this grade devaluation is practiced b> law schools, the 
- gap between theoretical constitutional rights and 
\ enforceable constitutional standards becomes even farther 
accentuated. * , ^ J£ 

3 Predictive Value of College Grades of Minority Applicants 
The^general content of college grades as an indicator of a ' 

variet> of personal and .academic factors is the same for 

grades earned by- white students or by minorit> students. 

Certain special characteristics of the grades, earned by 
. minority students have recejved consideration in the past 

and deserve mention at this point. 
The' first important consideration is the trend in grades 

earned during undergraduate years. .The Cailncil on Legal 

Education Opportunity (CLEO) takes particular interest in 

students whose performance has improved during college. ' 

As described in the Ttfatefrials distributed to prospective 

CLEO students: 

. ' Frequently, the CLEO participant is one who as an undergraduate 
nmv hd\e experienced initial difficulty in adjusting academically to 
the college environment His/her cumulate grade point average. 
hcmiAc* reflects an upward trend characterised h\ marked" 
^ improvement during the third and fourth ^ears ' 

Research which has investigated the predictive value of an 
. observed improvement in grades during college has 
. unfortuhately not been designed to elicit a reasonable 
hypothesis to be tested. Instead, the improvement in grades 
I during college has been us^d to predict first year law school 
grades. Yet. the results, have .shown that the degree of 
improvement in grades ^during college does not improve 
prediction of first year law grades/' Not surprisingly, grades 
(juring the first year of college are the best predictor of 
grades during the first 'year of la'w school. w The more p 
plausible hypothesjs that improvement during college 
predicts improvement during law school has not been tested 
during the previous" research efforts, the fixation on the 
prediction of first year grades only is a constant flaw in 
q analyses pf admissions critera used to select ^prospective 
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lawyers. This fixation i s part iptilarl) inappropriate, howevJr, 
when "the explicit purptiSFm the investigation of transcrifftr^ 4 
is to discover improvement trends. Instead, improvement 
trends in law school should also be investigated. 

One recent report infers that UGPA is generally a less 
valid predictor for minority law students than it is for white 
law students. This inference i$ based on a review of 31 law 
schools in which, UGPA received less weight in regression 
formulas' developed for black law students than it did in 4 
formulas devetoped fqr white students/ 5 Although this 
tendency is a minor one,' usually not statistically significant, 
it may suggest to some that LSAT 'should receive more 
weight rather ihan less weight in evaluating minority ■ 
applicants. Indeed, the author of the stucjy even suggested 
investigate grade adjustment schemes which would adjust 
grades differentially for black and white colleges/* However, 
this type of adjustment is not warranted, partly because the 
study - examined black students— not' black colleges—and - 
because fc of theoretical considerations. 

One mus^call how the v^ity^f a predictor can be ■ 
impaired: If there were a tendency for high UGPA students 
to earn low law sch<X)I grades, the inference that UGPA 
should be deemphasized might be warranted. However, ^n 
equal decrease in predictive validity would result fronTa 
tendency for low UGPA students to earn relatively higfi iajv - 
school grades. This could be expend to occur 3t schools 
which examine other critejia ^during the admissions- 
process— a typical procedure in "Special Admissions" 
. * programs. A "tendency for students so selected to earn 
. relativdy high law schooi grades in comparison to .their 
UGPAs would not indict the general predictiva validity of 
UGPA, but would instead reinforce the beliefs of admission 
officials Jthat other factors can usefully be taken ifito account 
in selecting, minority students. Current research does not' 
distinguish between these two situations, but the actions of' 
admissions officials suggest that they , would he, likely io' 

jl- ft* believ S the second hypothesis' to t?e the reason for the results 
*f reported. 

* A related trend influences the apparent predictive validity 
of relatively low UGPAs. This trend is the tendency for 
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minoritv law students to be older than white students. One 
studv showed that 37 percent of all minority students were 26 
vears or older when thev entered law school, with two-fifths 
of the Mexican-American law students falling irTto this older 
categorv.^ In contrast, the average age of law students m 
another ^tud\ was 23. h * Insofar as grade inflation has made 
the L'GPA^of vounger applicants appear to be higher, older 
students wfth lower UGPAs < mav earn good law school 
grades and seem to prove that UGPA was a poor predictor. 
\ et this process should not prompt the conclusion that mo.re 
weight should be given to LSAT scores, particularly when 
one recalls th#t older candidates tend to'score lower on the 
LSAT as well. (See III-B-2J * , 
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IV. The Law School Admission Test 
A. Evolution of the Law School Admission Test * 

'The LSAT is a program involving five nationalist dates, 
'a registration procedure, security precautions, regular and 
controlled testing centers, and a council of law educators to 
set policy for the program. While this report will focus 
primaril) on the test itself, the security precautions, testing 
centers, and decisions of the Law School Admission Council 
'are all relevant to the overall value of the LSAT. 

jFaced with a flood of returning veterans from World War 
II who sought a legal education with GI benefits, law schools 
felt\a need for a standardized test which would place all 
applicants on a common scale for comparison and would 
reduce the pressure of numbers in sorting through the 
increased flow of applicants. 2 The Educational Testing 
Service (ETS), which had been recently established in 1947, 
went through its file;/of test questions developed for other 
testing programs to select questions which would probablv 
be relevant to the study of law/ The assembled questions 
were pretested on a group of law students in 1947. In 1948 
the test was "nofmed" on law school applicants to establish a 
scoring scale with a mean score of 500 and a standard 
deviation of 100, with a range of possible scores from 200 to 
800. 4 

The original test had 10 sections, but in 1951 the testing 
time was significant!) reduced and the number of sections 
limited 1 to, five. 5 Subsequent changes in question-types were 
made/in 1956, 6 1963/ and 1970. 8 Time allocations have also 
varied withip similar question-types. Yet the scoring scale 
has remained unchanged, so that scores obtained at different 
administrations ma> be compared in, the admissions process. 

This report reviews research conducted during the entire 
history of the LSAT. It is possible that the results obtained in 
some studies would not be replicated with the current 
version. Yet the report proceeds on the assumption that no 
such variation in results would occur — an assumption 
apparently in keeping with the spirit of the development and 
evolution of the LSAT scored on an equated standard score 
scale. 
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# ** B, Taking the Law School Admission Test 

On several prescribed testing dates, candidates assemble 
at designated test centers. Each brings several soft-leaded 
pencils, a watch, and two pieces of identification ,~ one of 
which has a picture. After placing a thumbprint-t>n the 
answer sheet, candidates work through seven separately 
timed sections, each with their own set of rules and 
directions. In some sections the rules change within the 
section. The test, including a 5-minute break, takes 215 
minutes. ' 

Candidates entering the test center represent a wide 
variety of backgrounds, economic situations and preparation 
routines. One in four candidates is taking the LSAT over." A 
growing number have taken special LSAT preparation 
courses. Some are calm; others are visibl> shaken. 

Candidates who ought to receive the same "'true score" on 
the test will actuall> receive widely var>ing scores. Two out 
ot three candidates with the same h>pothetical "true score" 
will receive actual scores that are +/-30 points of the "true" 
score"; the remaining third will receive scores outside of that 
range ,n Students with high socioeconomic backgrounds will 
earn higher average scores than those with average or low 
socioeconomic backgrounds/^gl^ high anxietynyfH 

earn lower scoFe*=*han ifiose with low anxiety. 12 Whe 
the two factors are combined, the difference in average 
scores is considerable. Students with low incomes and high 
anxiety received an average LSAT of 505 in one study . high 
income students with low anxiety averaged 622 on the test. 11 

Candidates who art repeating the' LSAT will earn higher 
% scores, on the average, than they did the first time. 14 Some 
wfto enter the rpom^are imposters, taking the test fQr 
another individual ,who has paid the imposter. r5 

The actual test situation puts considerable time pressures 
on candidates. The Sample LSAT contains 190.. questions to 
be answered in 155 minutes. Many candidates will not 
answer all questions. In addition: 

it is unquestionably true that ijic great majority of candidates are 
under the threat of not finishing, anitbis includes most of those who 
actually do succeed in reaching all the i^cjns U*ider this threat, the 
student's entire approach to each item is of necessity based o?f snap * 
judgment, not on considered and deliberate thought lft . 
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^ Candidates are encouraged to guess, since the total score is 
computed on v the basis of the total number of correct 
answers. Nonetheless, research indicates that the tendency 
to skip items without hazarding a guess is a stable 
characteristic of certain candidates.'" Those candidates who 
have the luxur> of sufficient time to reconsider their original, 
answers are likely to raise their scores bv changing answers! 1 " 
Some indication of this effect can be noted from the fact that 
those retaking the same form of the LSAT achieve higher 
average score gains than those retaking tli<f LSAT with a 
different form. 19 

C. The Impact of Coaching Courses on LSAT Scores 

The growing industr> of commercial coaching schools 
offering special preparation for t,he LSAT presents a serious 
challenge to 'claims that the test measures relatively 
permanent aptitudes for the stud> of law and that the test 
puts all candidates on an equal footing in exhibiting their 
talents. The nationwide industry coaches 50,000 individuals 
annually for all standardized tests and has a total annual sales 
• volume of S 10,000,000. 20 A tdty of 12 different companies 
coached over 12,000 individuals in 1975 and 1976 for the 
LSAT. 21 In addition, a number of universities, some of 
which include a law school which requires the LSAT from 
candidates, also offer courses to an estimated 5,000 students 
in preparation for the LSAT. 22 Certainly the/*; are a large 
numbet of educators, entrepreneurs and testtakers who 
believe that intensive preparation for a specific standardized 
test can improve scores. > 

Research evidence is accumulating^nich substantiates 
these widely held beliefs. Most evidence concerns the 
Scholastic Aptitude Test (SAT) used during the college 
admissions process. The composite presented b> a number 
of past studies of coaching for the SAT indicates that the 
SAT-Verbal scores can be raised by 25 points and the SAT- 
Math scores can be raised by 33 points. 2 ' A recent study by 
the Federal Trade Commission (FTC), as reanalyzed by 
ETS, found that students coached at one school scared 
between 20 and 35 points higher than their uncoached 
^counterparts on both the Verbal and Math sections. 24 The 
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FTC study % of LSAT coaching courses, wljich was not 
reanalyzed b> ETS, concluded that all but one course in the 
study were "extremely effective" for students with low 
GPAs. 25 Various estimates of the precise score gains are 
possible. One confounding factor in the LSAT analysis is the 
magnitude pf score gains "normally" occurring from one. 
attempt to the next. The FTC study noted "abnormally large 
control group increases." 26 These uncoached candidates 
earned bcore increases which themselves cast doubt on 
claims that the LSAT is measuring a relatively permanent 
aptitude. In addition, the FTC study noted "the relatively 
low correlation between GPA and LSAT scores'^ which 
further suggest that the LSAT is not measuring academic 
abilities as they are reflected in college grades. 
The ov erriding ^concern raised by reports that special 
. coaching courses are effective at raising scores is that the 
tests do not validly measure what is labeled "aptitude/ 1 One 
recent article reviewed coaching research and criticized the 
SAT as a consequence. According to the authors: "If 
aptitude is defined as 'the capacity for learning' (Webster's)!" 
the SAT has demonstrated no relevance at all/' 2 * A similar 
concern was articulated in a subsequent report issued b> 
ETS: 

if coaching or specjafprepuration programs may lead to substantially 
increased test scores without improving the abilities measured, there 
are important implications for testing practice. Such an outcome 
would imply that the test or the testing experience entails umtended 
sources of difficulty, such as anxiet) over being evaluated or 
. unfaraihanty r with different item formats or test-taking strategies, 
that can be overcome by special preparation. Issues of equity of 
access to such special preparation become important to the extent 
that individual differences in test-taking skills per se influence test 
Scores :y . 

The issue of equity of access to coaching schools; which 
^charge between $40 and $250 for LSAT courses,™ is a 
significant one. Data on SAT courses reveal that There are, 
in fact, systematic- differences between coached and 
uncoached students with respect to such background 
characteristics as high school achievement, race and self- 
reported parental income/" 1 At one SAT school charging 
$250 and found to be the most effective by the jjgC "50 
. percent of the students reported parental incomes in the (op 
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category of more than $30,000 a year/' 32 The "very strong 
relationship between attending coaching schools and family 
income" led one ETS researcher to hypothesize "that self- 
selection operates primarily on the basis of family income/'" 
. Although blacks were less likely to enroll in SAT coaching 
courses, 34 those who did "reported parental incomes ranging 
from $5,000 to more than $30,000 per year, with a jnean of 
Sl&jSOO." 35 For students attending coaching'schools, tffgtr 
raCeior ethnic backgrounds^may differ, but their family 
incomes are relatively similar. Whfen ETS compared black 
.and white students according to their parental income at one 
SAT coaching school charging $75, the revi?w's author 
noted that "in this sample, unlike the general population^ 
these two variables are uncorrected." 36 

Although minority students and students with low family 
incomes enroll in coaching courses less* often, they appear to 
gain the most from the courses when they do .enroll. The 
FTC study of SAT coaching included 21 blacks who. were 
included in three separate analytical groups. When the score 
gains of these black students were compared with the gains 
registered by whites, the differences were large and 
statistically significant. The three groups eirjoyed score gams 
above those of whites on the SAT- Verbal of 47, 25 and 53 
points in the three comparison groups/' Similarly, eight 
Asian students gained 46 points more than the average jain 
of white students/ 8 Moreover, "students reporting low 
family income exhibited significantly larger coaching/self- 
selection Verbal effects than those reporting, high famiiy 
income.'** Overall, the most significant predictor of large 
gains from coaching was being black, and the next most 
significant predictor was low family income. Nevertheless, 
"the effect of self-reported parental income and the effect of 
black vs. nonblack are essentially separate from each 
other/* 40 Like so many things, the disadvantages associated 
with being black and being poor are additive; wealth won't ' 
compensate for racism. The Iess*exhaustive analysis of LSAT 
coaching for cjifferent racial groups suggests that at least,, 
black and Puerto Rican students with high GP As tend to 
benefit more' from coaching than do whites with similar 
grades. 41 This finding is c6nsistent with -other evidence in this . 
report indicating that blacks earning High college grades are 
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not sm>&njW rewarded with high LSAT scores. (See JIII-C- 
' 1).' Yet coaching alone does not close this gap. "Despite 
coaching. marked'LSAT score differences persist between, 
whites and non-whites." 4 -" 

The specific aspects of each question-type in the LSAT 
will be explored to examine the benefits which coaching and 
test-wiseness ma> bestow. At this point, it is sufficient to 
suggest that mounting evidence points to the conclusfan that 
"aptitude" is not being measured in an> pure sensed,) the 
LSAT or SAT. The action to be taken on the basis of this 
evidence "differs depending on the actor. Students are hard- 
pressed to ignore the claims of coaching schools and are 
ir^r^asjtpgi) likel> to pa> course tuitions in the belief that 
their scores ttijl improve. Test-makers "sHould strive to 
reduce construct-irrelevant test difficulty wherever. 
, possible — for exanjple, by avoiding^arcane item types, 
complicated instructions, esoteric or culttfre-specififc 
rontent. undue speededness. and the like." 41 The courses of 
action available {o admission officials, who are required by 
^acxreditaitm standards toTconsider LSAT scores, are less 
obvious. These officials are aware that they are comparing 
scores from candidates who have been- coached with thq|fe 
w ho have not. Yet these two. groups a^e not easily identified t 
and the possible adjustments in evaluation oi test scores are 

. not published. At" the present time", only urjgertain 
discomfort accompanies reports that LSAT scores can be 
improved b> coaching. Few can ignore the eviden.ce, but 

„ ieven fe^er can improv e 1 their -understanding^ the proper 
' role of^tfie LSAT in the admissions process on the basis of 
such evidence. ■ . 

D. Validity and Bias of the Sample Law -School Admission _ 
test - 

The afctual questions which candidates jruist answer on* 
actual forms of the LSAT remaiFHeasi^andidates are > t^ * 
p their*total score on the LSAT and* Waiting Ability (WA)^ 
Sections of the test, but no? given the questions and correct 
„ answers ol the test form ,> ifelding'thesp s^res. This situation 
will change in the coming year, with the passage of the Truth 
in Testing legislation in NevV York. 44 Thus, the present sttdy 
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must be content toveview those questions made available to 
candidates in the Law School Admission Bultmnand L$AT 
Preparation Material distributed, to candidatesdo^ig 1979- 
80 These questions are unrepresentative to the extent that 
particular care was taken by the, test publishers to publish 
only questions which appear satisfactory. In other words, the 
quality of the published questions may be higher than the 
quality of those which remain secret. The contrary 
assumption thaj these questions are of poorer quality than ■ 
-secret questions does not seem warranted. Nonetheless, the 
question analysis which follows omits two important factor* 
which may jfffact the test's validity and bias. . 
1. Speed \ > 

/the leisurelyV review of questions, answers and 
explanations is useful for research, purposes, but does not 
simulate the time pressures encountered by actual test takers 
who may experience heightened^anxiety under these 
pressures.. Moreover, it does neT allow the process of snap 
judgment to come into play, 'with its attendant danger of 
ignoring bias or avoiding complexity. The literature on the 
effect, of speed in testing suggests that this is an importat 
.consideration'. 

Several studies indicate that speed pressures during a 
standardized testing situation may impair the test's validity. 
One recent study observes: "(a) rapidly growing body of 
research indicates that there, is neither a strong nor *" 
consistent relationship between -rate of response and ' * 
response accuracy." 45 The study notes additional evidence ' - 
suggesting "tfrat rate of response is more 'consistently 
associated whh extraneous subject attributes, such as 
personality traits, than i| is with tb^. ability to respond 
correctly." 46 The impact of speed is found both in the total /. 
score, whereby candidates who* answer early questions- 
correctly may not complete the entire test, and in the 
predictive validity of the test.One^study conducted at the 
U.S. Naval Academy showed that when tests were 
administered under strict .speed conditions and extended 
time conditions, the unspeeded test consistently sh.owed a 
higher validity in predicting grade's at. the Academy, 
regardless of the subject matter of -the test. 47 
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One investigation reveals that the speed requirements of 
the LSAT ma) have a discriminator) impact. Students tested 
at fee-free centers on predominant!) black campuses 
finished fewer questions and gained more points than 
students tested at regular testing centers when speed 
pressures were relieved. If, as is tikelv, the students tested at 
the fee-free centers were predominant!) .black, one could 
infer lhat the LSAT^s speed requirements add bias to the 
test. Nevertheless, the stud) 'concluded that the overall 
differences in scores produced bv reducing time pressures 
was insufficient to account for the wide gap in overall test 
scores betwefcn the two racial groups. 4 * This study, howbver, 
is seriously .flawed,. 
The stud) drew candidates from the group' taking the 
. - LSAT at testing centers located or> predominant!) blacky 
college campuses in Februarv 1970 — the onl) testing date 
when fees were waived. That no fees wfcre required and that 
most cand dates appl)ing to law school rh 1970 would have 
alreadv taken the LSAT at an earlier testing date indicate 
that the motivation of students included in the stud) mav not 
equal the motivation of students taking the LS^T during the 
October and. December administrations. This hvpotheSis is 
supported b) the fact that large numbers of candidates from 
the fee-free centers dropped out of the test \Xithout 
C04Tiptetif*g maoyiteTTis. 4 - 9 In-an attempt. xa_-a\ aid Ibe. - 
motivational problem, a second stud) was conducted which 
drew students taking the LSAT rn October and December/ 0 
'Although the data in the replication stud) are not' 
compar^)le to the original study's data, the stud) concluded 
again that speed was not a significant cause 'of lower scores 
for black students despite the fact that there was* a 
statistical!) significant relationship between the race of a 

j student and the score gains obtairietf uftder relaxed time 
pressures, 51 * * 

f . , Thusfar the issue of bias caused b) time pressures h^s only * 

- befcrf explored on ^reading comprehension sections of the 
LSAT, which have now been eliminated from current forn^s. 
i It would be useful to reexamine' the impact of <speed on 
scores obtained on the Data Interpretation subtest. This . 
subtest is not completed by man) candidates", 52 and 

q produces the lowest relative scores among black 
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carKiidat/s/*'It may be that the unusuall) low scores of black 
*s candidar^on this section is a result of the unusuall) 
stringent time pressures involved in completing the section. 
Evidence about the effect of speed in completing a 'reading 
comprehension subtest is not directly relevant to this 
inquiry. 

2. Defective Qikstions ' m 

. Each question appearing in the Bulletin is presumabl) an 
example of a question which is actually scored on a form of 
• the LSAT. The complete sample LSAT provided in the 
Bulletin is a "retired form of* the test with the correct 
answers/* 54 Yet not all, questions which appear on an actual 
form of 'the LSAT are scored. Some questions 'are 
'pretested" on each form ."The* response patterns ,orf the 
unscored questions arje^mpared to the reponse patterns 
scored items. Those items which do not fit the pattern of 
responses of scored questions are then reexamined 'for 
ambiguity or other defects, J?ome of these questions are 
revised, some are discarded. It is not public .knowledge how ' 
many questions on-each form are experimental. Information 
obtained as part of this investigation reveals that the number 
of scored items on forms of the LSAT remains constant. 
"The number Qf unscored items varies ffom test to test/Trf 
recent forms 30 tp 45 minutes of testing time ha^oeen 
devoted to unscored items/'" • "a 

No information is availabl^-4</indicate what proportion of 
' the pretested questions are eventually revised or discarded 
because statistical analysis revealed discrepancies in 
response .patterns. During the early phased of the LSAT • 
slightly more than h;ilf of the items which were tried out 
experimental!) appeared in a final form of the LSAT/ 6 On 
the Multistate Bar Examination (MBE), also prodQced b> 
j ETS, the questions are not protested but put an the 200 

J' l9k multiple-choice test with the expectation that they will all 
contribute to the final score of candidates. Yet. after each 
-^ministration qf the MBE. ftem analyses similar to, but not 
as rigorous as. the analyses performed on the LSAT pretest 
questions are conducted/' On the February 1973 MBE 5 
out pf 200 questions were considered defective after 
examining the response patterns of candidates/** 
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x Candidates encountering these defective pretest items on - 
, an actual torm of the LSAT must assume that these . 
quettions will.be scored. Those recognizing their defective 

' nature may 6e unduly affected by "these questions by 
spending inordinate time trying to unravel the ambiguity, or 
by attempting to achieve consistency in their answers 

, between questions which will 6e scored and those which will 
eventually be discarded because .pretesting indicates the 
defect. In general, then, the presence of these questions 

* which are eventually'ackppwledged as defective will lower 
the careful candidate's estimate of the entire test and may 
adversely effect such a candidate's performance on other 
questions. The,sample booklet may b ^r ee of such questions 
and therefore overestimate the.q^lity of the actual 

" questions encountered ^y candidates. 

3. Content of Question Types % 

Each of the major sections and item-types must first be 
evaluated for their face validity — does this type of question ' 
seem to have relevance to thp study of law. This face validity 
should not be confused with the requiremenrthat tests have 
content validity. Content validity involves the similarity 
between the complete content of the test and the content of • 
the performance .to be predicted. Thus,- the test format of 

• selecting* among multiple-choice options and the speed 
pressures are both elements of the content of the test. If one 

' . typically encounters situations similano the face validity of a 
question-type, but is neither permitted to select among a 
'predetermined set of options, nor required to decide within a % 
,very shbrt period of time, the question lacks content validity. 

If certain ty pes of kerns lack this face validity some students 
will iQvse motivation and score below their true potential on 
items which had face validity. If a student is reluctant to take 
the LSAT in th'e first place, the likelihood of adversely 
) affecting their mQtivaJion by requiring them to answer ques- m 

s tions with no* obvious relevance to the study of law is 

increased. Students who h^ve had a hisfory of -poor results 
on standardized tests, are likfely to appfroafch the LSAT with 4 
reluctance. MindHty group'candidates.are likely to have had 
* © thfe popr testing history. 
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In addition to face valftHty. each iterrU>pe must avoid cer- 
tain pitfalls which may jeduce its validity. For example, if 
speed is irrelevant to the underlying ability to be tested, then 
a test with severe tune pressures mav tap test-taking skills 
but not underlying cognitive skills. So, too, if the question 
seems related to.an actual legal skill, but approaches that 
skill in an artificial way, irrelevance may impair validity. 

All questions reviewed in this chapter are drawn from the 1 
Law School Admission Bulletin and LSAT Freparation 
Material distributed to candidates in*1979-80. To a\pid any 
possibility of introducing errors during the transcription 
process, quotations and sample' questions from this booklet 
have been reproduced directly from the original typeset.* 

a. Logical Reasoning • 

Lawyers are presumed to be logical. Much of their work, 
both written and oral, involves persuasion through argu- 
mentation and analysis. Those prone to logical fallacies are 
unlikely to be considered good lawyers. Thus, the title of this 
section seems quite reasonable to include in a legaf aptitude 
test. Yet the description of the section in the 'Bulletin distri- 
buted to candidates suggests that a common set of experi- 
ences, between those giving and those taking the test would 
increas^a studenfs probable score on the section. The des- 
cription stafes> 

The'questions sample a variety of abilities that can be consid- 
ered subtypes of the ability, to reason logically and critically 
Questions measuring this ability require that you be able to (1) 
recogniz^the point of an argument. (2) percei\^ presupposi- 
tions essential to or supporting an argument or chain of reason- 
ipg, (3) draw conclusions from given evidence o* premises, (4) 
infer missing material (such as implied arguments or antecedent 
and follow-qp statements) /(5) apply principles that govern.one 
argument to another argument. rf6) identify methods of argu- 



•Permission to include excerpts from the Bulletin has been granted by the Law 
School Admission Council in return for* the inclusion of the following notice. On 
condition that the author note that all LSAT questions and related copyright 
materials included in this report are taken out of context from the original publica- 
tion, which" may be obtained from the Lato School Admission Council, If Dupont 
^Circle, Suite 150, Washington. D.O, LSAC has given permission for their rcpro-, 

E^'"°" _ '' 134 . 



138 TOWARDS A DIVERSIFIED LEGAL PROFESSION 



ment and persuasion. (7) evaluate^rguments, (8) differentiate* 

between statements of fact and opinion, (9) analyze evidence 

and (10) assess claims critically. • 

With so many potential flaws to be found in statements, it is 
not implausible to postulate that different candidates will 
find different flaws. However, without an opportunity to 
explain one's -multiple-choice answer, sucfi logical analysis 
will be considered erroneous. In addition, without such 
explanations, this investigation cannot fairly evaluate the 
quality o'f the questions. In the subsequent discussion of 
potentially biased questions this report Jfcill offer plausible 
explanations of how questions in this and other sections may 
be biased. However, without actual response patterns and 
explanations for erroneous responses, these explanations 
must remain hypotheses. 

The reader may, however, consider whether a candidate 
following logic similar to the Report's ought to be considered 
illogical and lijcely to be a poor lawyer. This is particularly 
true when one reflects on the attributes of legal reasoning. 
Since each client ought to be represented by a competent 
lawyer, fhe lawyer is faced with the task of making logical 
arguments which will benefit the client's interests. Often this 
requires "manipulating the facts and the legal principles in 
ways different $i!sh those followed by opposing counsel. 
Each can be expected to employ fundamental logical prin- 
ciples, but can also be expected to arrive at different results^ 
A true test of legal ability might therefore involve the various 
manipulations of facts and law that are possible from a given 
situation. Indeed, this is the format of the typical law school 
examination. (See $VI-B.) Yet candidates •exhibitrng too 
much creativity during the LSAjHriay be penalized to the 
extent that they will be excluded^from law school and never 
given the opportunity to demonstrate a general facility for 
logical manipulations. 

An additional criticism of this type of item is appropriate. 
It involves the interaction of a candidate's response style 
with th*,optfons offered as the possible answer. 

(A) response style is a habit or a momentary set causing the subject to earn a 
4 different score from the one he would earn if the same itcm> were presented 
r in a different form In/ruc-falsc tests particularly, some people have the, 
habit of saying "true"/ when in doubt, while others ate characteristically 
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suspicious and response "false" when uncertain. If the tester has included a 
large proportion of true statements on hts test, the acquiescent student will 
earn a faitiy good score even if his knowledge is limited. 5 * 

This report cannot identify the proportion of answers* 
which depend on a "true" finding rather than a "false" find- 
ing. It can Irferely note the existence of Jrm-false questions 
on the test. This is not obvious, since all answers involve five 
options. Yet Question 11 of the Sample LSAT^is an example 
of a disguised true-false question. 

Questions 10-11 

* 

Neithey Condorcet nor Comte denied, that the increase of 
knowledge brings evil with it . But they affirmed or implied that 
this increase, if it continues, must eventually cure these evils 
and others also. It neveT occurred to them that the knowledge 
needed to cure these evils might be available and yet not be 
used. Every man. they thought, desires happiness. If men are 
- unhappy and can discover the causes of their unhappiness and 
how to remove those causes, then it is highly probable that * 
society will make use of this knowledge to bring about good. 
Unfortunately, this argument is not so convincing as it looks. 

11. Which of the following is (are) assumed in the argument • 
of Condorcet and Comte as summarized* by the author? 

L Knowledge will Increase indefinitely, 
II. Arguments that are merely probable are the best we 

can expect In human affairs. 
III. Arguments that apply to Individuals apply equally 
well to groups. 

_ _ * ' ^ - 

* - ' ffl-ttimy |B) IirSnly "IQl "*nd If only 
(D) II and III only (£) I. H. and III 

In drder to answer this question correctfy* the candidate 
must first decide whether I, II, and III are individually "true" 
or "false" and then choose the option from A to E which 
correctly reflects the complete judgment about the com- 

. bination of each individual statement. Thus, the question 
format is a disguised true-false question, with the answers 
stqyyl in a group of 3. If a candidate agrees, with one of the 
desired choices, but disagrees with another desired choice, 
the candidate is given credit for neither answer.'" 0 True-false 
questions arc being scored in groups. The flaws with true- 
false questions are not necessarily , eliminated. Yet the 

„ advantage of differentiating candidates quickly with*only j| 
few such questions is apparently significant enough to retain 
such quest i6n-types on the test. 
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b. Practical Judgment 

It is difficult to argue that those lacking practical judgment 
will be good lawyers. Yet it does not follow that the ques- 
tions contained in this section justify the inference)that those 
scoring low on the section laf k practical judgroer/ The title 
is a contributing factor to the "overinterpretation" of test 
scores in evaluating candidates. A less umversaf title to the 
secfion mav deflate its apparent significance. The testing 
profession often discourages overinterpretation of test 
scores.* 1 Yet, as one ETS researcher candidly admits: 
The ovennterpretation that occurs is not without Us encouragement 
within the profession. But when these tests arc represented as 
assessments of highh valued parts of the spectrum. -the issue of test . 
bias is legitimate!) Raised, since it is a great leap from being unable 
to work a few problems on a paper-and-pencil test to being declared 
lacking in practical judgment,^ 

A more accurate assessment of the content of the section is 
contained in the subsection titles of. "Data Evaluation\and 
L, \nalysis." In essence, these questions involveuhe 
analysis of a series of bu^iness\kcisions based on a reading 
passage describing the husinessSrs^atiofi. In the Sample 
LSAT all 25 questions relate to onbs^^sage^tfou t one 
!>u>Jness situation ^SL^^ 

The content validity of this section depends on the area of 
law one wishes to practice Those seeking to enter tax law. 
corponmrtrw or rrmirru^^ probably encounter situa- 
tions similar to those on this section. Yet others aspiring to 
the protection of civil liberties, civil rights, or criminal justice 
mav eh.couftter such business decisions, only rarelv, if ever, 
during their actual practice. To make iheir entrance to law 
school contingent upon scoring well on the Practical Judg- 
ment section seems unjustified. 

The practical effect of this item type^can be seen in the 
relative scores of candidates majoring in different fields. 
Engineering majors score highest on this section, followed 
by Natural Science majors and Economics majors, Candi- 
dates majoring in the Humanities do worse on the section, 
with History, Government and Political Science majors also 
scoring^beiow average/ 1 The indirect effect which this 
section has on the opportunities for legal education of. 
students majoring in various fields is at odds with the long- 
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standing tradition of the legal profession to avoid pre- 
scribing an undergraduate curriculum. No state has attempt- 
ed to^ lay da,wn specific requirements for the content ,of 
prelegal "education; rather the Association of American Law 
Schools merely advises prospective law students to avoid 
undergraduate law courses, 64 and the American Bar Associa- 
tion limits courses "without substantial intellectual content" . 
to ten percent of the credit toward the college preparation 
requirement unless the candidate fulfills t\k requirements 
foTa bachelor's degree. 65 

^ Since the legal profession has avoided direct control over 
undergraduate curricula, it is doubtful whether the indirect 
preference for certain major fields is justified. Moreover, 
since a major rationale of the LSAT is to put candidates 
from a variety of undergraduate majors on a common 
footing, 66 it seems inconsistent to favor students from certain 
majors on the test/ 

The preference given to candidates likel> to engage in 
quantitative business decisions on the LSAT also seems 
- inconsistent with the treatmenTof business law on the bar 
examination. The MBE includes six subsections including 
Property, Torts, Criminal Law, Civil Procedure, Evidence 
and Constitutional Law. No heavy emphasis is placed on 
quantitative skills or business law. California has adopted a 
program to certify lawyers specializing in taxation."" This 
specialist certificate is awarded after the attorne> has alread) 
practiced law for five years. THis method of insuring a 
measure of competence among lawyers specializing in busi- 
ness and tax practice seems preferable to using the LSAT to 
screen for such ability among all prospective law students. It 
is ironic that California's Taxation specialty certificate is the 
'exception, while the requirement that Aspiring lawyers 
exhibit excellence in analyzing business demons is the rule. 

The discriminatory impact of the Practical Judgment sec- 
tion and the Data Interpretation section (which appeared in 
the Bulletin and Sample LSAT distributed in 1978-79) is 
considerable. These two subtests produced the lowest 
relative scores among black candidates. 6 * One ma> not 
Cohsider an attraction to corporate T*r act ice to be an clement 
q of cultural bias. Nonetheless, if the LSAT is systematically 
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lowering the scores of the average black candidate, and 
favoring those black candidates who aspire to certain legal 
specialties, while disadvantaging black applicants whoaspiire 
to civil rights of civil liberties' practices, the social signifi- 
cance of this preference system cannot be overestimated, 
c. Quantitative Comparison " , 

The Bulletin describes the Quantitative Comparison 
section as follows: 

The questions in the quantitative companson section are de- 
signed to test your reasoning ability in making quick and accu 
rate decisions as to the relative si2es of two given quantities, 
labeled A and B. and in perceiving when there is insufficient 
information given to make such a decision The emphasis is on 
facility with computation shortcuts-approximating, converting 
common and decimaliractions. simplifying expressions contain 
ing radicals, exponents, or other algebraic operations, recogniz- 
ing and dispensing with common factors and addends, and then 
weighing the relative contributions of those remaining portions 
of the two quantities Without some facility in these areas, it ts 
unlikely that you will be able to complete a satisfactory number 
of comparisons m the timeVallocated The content includes 
anthmetic, data interpretation elementary ilgebra. and very 
elementary or intuitive geometry ' 

Man\ candidates may legitimately question the fac£ 
validity of this section. Lawyers and law professors should 
consider the relevance of such skills to the study and practice 
of law. Even if one decides that some famijiarity* with 
mathematical operations is helpful in some areas of the law, 
the further question of 'the level of proficiency must be 
addressed. Among the suggested approaches to the 
questions are th* following two: 

3 If the quantities being compared do involve variables, re- 
member that the negative numbers become smaller as their 
absolute values becorae greater Remember also the unique' 
behavior of such numtrers as 0 and 1 

4 If.the quantities being compared involve powers or roots, 
/emember that numbers between 0 and* 1 behave differently' 
when raised to a higher power th<m do numbers greater than 1. 
Take time to consider all kinds of numbers before you make a 
decision As soon as you establish that quantity A is greater in 
one case while quantity B is greater in another case, choose 

t answer (D) immediately and move on to the next comparison 

180 
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THese cautionary statemenrs indicate that those scoring 
highest on the section will be those familiar with 
computational idiosyncracies and comfortable with the 
speed at which these questions must be answered. 
, The Data Interpretation section appeared in the 1978-79 
and 1980-81 Bulletins, but onl> the Quantitative Comparison 
section appears in all three Bulletins spanning 1978 to 1981. 
This preference for Quantitative Comparison is curious in 
light of previous research comparing the two sections. A 
1974 study evaluating' several operational and experimental 
item types compared the two sections: 

Because Quantitative Comparison items go verv quickl). a 15- 
minute section of them contains as many items (25) as a 30-minute 
section of Date Interpretation. The Data Interpretation items have 
been considered to be more suitable for law school applicants, while 
the Quantitative Comparison items are more reliable and cheaper to 
write f 

Despite its apparent suitability^ law school applicants, the 
Data Intei^rgiation section was apparently dropped in favor 
of the Quantitative Comparison section wh^h was cheaper, 
easier , to write, and suited to a more -speeded test. More 
disturbing was the frank recognition by these three authors 
that: "(a) -recent study.*, .has shown that Quantitative 
Comparison items are susceptible to coaching for high 
school students.'" 0 This statement seems contrary to the 
impression given in the Bulletin which states: ' 

* . There is no evidence available to iSaC. IS as, or ETS that tak- 
' yig LSAT preparation courses improves an examinee's score on 
average or gives an advantage that cannot be attained by con- 
scientious study of the LSAT preparation matenal in the Bulletin 
The Lay^S&hpol Admission Council and Educational Testing 
Servic^do not sponsor, support* sanction, or have any rela- 
tionship with courses, schools, or other publications purporting 
to Improve LSAT scores. x 

While it may be in an individuaPs f self-interest to take a 
preparation course to improve performance on the 
Quantitative Comparison section, it may be in the general 
interest to reevaluate the basis for including the section on 
theLSAT. - . * 
Tne Quantitative Comparison item type is also included in 
© he Scholastic Aptitude Test, the Graduate Management 
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Admission Test, and the Graduate Record Examination*/' 
. The inclusion- of this t>pe of item on so man> tests raises 
serious questions about the relationship between research 
results and practical test development activities. It also raises 
concerns that some who have benefitted from Coaching or 
have simply dpne we^hcwthis t>pe of item may be unfairly 
advantaged in their admission opportunities to a wide variety 
of graduate and professional schools. The singly ability to 
perform well on Quantitative Comparison items m^>\be 
t/arrslated into a multifaoeted advamtage in the quest for 
college and graduate educaU^p opportunities, 
d. Principles and Cases 

This section involves questions related to hypothetical 
legal principles and imaginary legal cases. There are, four 
types of problems in this section; although qach candidate 
will only encounter three types on a single form of the test. 
This variety of rules and rule changes indicates that 
considerable familiarity with' the te§t format is essential to 
achieving a high score. Since this section is also one 6i the 
most speeded of the sections, wfth mor^than tefl percent of, 
the candidates failing to complete the test, : familiarity with'* 
the Bulletin and Sampfle LSAT and perhaps even exposure to 
a coaching course should improve one'* chances- of 
^jghieving a high score. 

The section is N included on the test because it has face 
validity. 7 ' This preference for face validity overcame 
statistical 'results which indicated that a slight increase in 
validity could be achieved by decreasing the emphasis on 
Principles' and-Cases in a revised LSAT. 74 

The face validity* pf this section is not unchallengeable, 
however. Although the section does try to simulate the 
logical processes whicb lawyers undertake, its format does 
not simulate the actual'legal practice of attorneys. The 
sectiori.gives four alternative options, only one of which is . 
the preferred re spon si, Yet, as one law student aptly 
statetJ^ the tTasis of l^w is that there are at Jeast two 
arguments for anything and that the conclusions arerft 
important but reasoning is." 7 ' At the most basic level.' then, 
a test which considers only one response correct doe^not (it 
the rationale of a legal system ,\^hich is grounded on ah 
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adversary model in which both sides are represented by 
^competent counsel. 

The preference for a single answer to questions involving 
subtle distinctions results ii> low reliability for the section. 
Reliability is a concept designed to indicate how accurately a 
score earned on one.fomi of the test would reflect a score 
^earned on anotjaer form. Yet the statistical analysis 
performed to yield estimates of reliability involves 
comparing the score on one-half of the items in a particular 
form with the score oh the other one-half of the items. A low 
reliability estimate, then, is an indication that those scor#g 
well on some questions scored poorly on others. A candidate's 
total score, therefore, depends on the luck of finding certain 
questions on a form of the LSAT rather than other questions. 
The reliability of the Principles and Cases section is the lowest 
among the subtests, yielding a reliability estimate of .66/* 
This low estimate may be an overestimate of the actual 
reliability, since the section is quite speeded and the formula 
employed to arrive at this estimate is only considered 
appropriate for ^n unspeedecj test. 77 

The face validity of the section also involves^ long- 
debated issue of whether candidates with specific knowledge 
of the Jaw and legal terms ought to be given an advantage in 
a legal aptitude test. From its inception the LSAT was 
designed so that no specific legal knowledge was presup- 
posed. One early review of the test noted, however: 
an applicant may.find it easier tcTSad many of the item* if he has 
previously encountered stfch legal terms as "warranty," "title.certi- 
ficate." "statutory grant." etc., or is familiar with stilted legal 
phraseology. 78 



The current Bulletin reasserts the proposition that legal 
knowledge is nbt presupposed: 

\ t * With respect le 

\ reading comprehension, you must be able to understand, accu- 
rately and in detail, the situation presented by a set of facts and 
t& recognize differences between several principles stated in lan 
guagfe similar to thatsused by advocate* and jurists This Jan- * 
guagedoes not. however, presuppose a knowledge of law. and 
the meanjrfg of technical terms will be explained in the pnnci 
pies presented. 



192 



146 TOWARDS A DIVERSIFIED LEGAL PR6FESSION 

Yet the Principles and Cases section contains a variety of 
legal terms which are not defined iifthe test materials. Such 
terms include "breach of contract." "restitution." "a crime 
involving moral turpitude/' "insurable interest." 
"easement/" "warranty." etc, 

i ' % The variety of legal terms, some of which are defined 
makes it plausible {-hat those familiar with the terms and 
principles they invoke will do better on this section. Some 
indication of the effect of familiarity with legal reasoning on 
^scores qn thi§ sectjpn mav v be found-in an experiment report- 
ed in 1963 in which third year law students were' readminis- 
tered the LSAT. Principles-and Cases Avas the only section 
showing appreciable score gams at both law schools'mcluded 
in the stufty. 7 * One ma> infer from this result that^hose fami- 
liar with legal terms andiigal reasoning before entering law 
school-will do better on this section, * • 

t It has-been argued that inclusion of specific legal know- 
ledge is Justifiable if it increases the p&dictive validity of the 
test/ ( ; The policy decision of the Law School Admission 
Council to prepare a test which does not presuppose specific 
legal knowledge appears to reject this argument. Yet predic- 
tive Improvement ma) not actually occur because of the 
inclusion of legal knowledge, rjsgardless'of the stated purposes 
of the LSAC. One study found that the LSAT had virtually 
no predictive value for that subgroup of students character- 
ized by an early decision to stud> law made dunsig high * 
schoQl or college anci by a tendency to fiave'fathers who were 
lawyers/ 1 This evjde/ice is consistent with the hypothesis 
that inclusion of specific legal knowledge causes the scores of 
those familiar with legal practice to score higher on the sec- 
tion, but that the higher scores earned on this. section do not 
necessarily indicate that students benefitting from prior 
exposures the law will-also perform well in law school, 
Since only 6 percent of minority law students have a lawyer t 4 
in their immediate family / : minority applicants are likely to 
m ' be disadvantaged in the Principles and Cases section. S 

e. Quajity of the Bulletin 

The careful deader preparing for the LSAT by conscien- 
tiously reading and analyzing the Bulletin and sample .LSAT 
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will form an opinion about the quality of the LSAT from the 
quality of the preparation materials.' Unfortunately, unmis- 
takeable errors appear in {he Bulletin and may deflate a 
candidate's estimate of the test's quality. In addition, the 
candidate taking an actual LSAT encountering such errors 
will be confronted with the difficult choice of deciding 
whether an unintended error exists in the test or whethej a 
subtle point is being, tested. Since the errors appear in' the 
Bulletin, which has been prepared for public dissemination 
and scrutiny, there is the possibility that errors also appear 
on actual forms of the test. Since the same errors appear in 
the 1978-79 and 1979.-80 Bulletins the conclusion seems 
warranted that republication of the same materials does not 
involve reediting of those materials. Thus secret tests are 
on/y as good as theywere when first reviewed, 
/imprecise Logic 

Consider the following hvpothetical legal principle, fact 
situation, and explanation offered m the Bulletin. 

PRINCIPLE 

beT^ZZ* U Vl m ff 10 ""*»»«»'■ compensation 

• ^o/ J^T er *" Sf T ° Pmonat ' n ' ur V « flCC ""ting 
,^ o/ ,f ,n cou ™ of his employment. An accident Is an an 
looked^for mishap or an untoward event which is not expected or 
designed. An accident arises out of employment whemlt results ' / 
from a risk to which the employee Is subjected by his employ* 
« ment and to which he would not have been subjected had he not 
been so employed. An accident is In'the course of employment 
when It takes p ace w lthln the period of employment, at a place 
where the employee reasonably may be. and white the employee 
Is carrying out his duties or something Incldentallhereto or while 
he Is performing some other act which he has In good faith under- 
taken to advance the Interests of his employer. 

4 

3. Maureen is employed as a clerk at CaJco; a factory that pro- 
duces molded plastic dlnnerwaje. She usually works In a 
small office at the front entrance to the plant. One day. be- 
cause a, mall delivery clerk did not report to work. 
Maureen's supervisor asked her to take a rush order over to 
Owing of the plant. As she was turning a comer in a corrl* 
dor leading to D wing, she was greeted by a friend who 
asked what she was doing over there. In answering her 
friend. Maureen" failed to notfce a drop cloth and ladder 
placed In the corridor by painters who were painting the 
corridor walls. She tripped over tl^e drop cloth, fell on the 
ladder., and broke her wrist, Maureen clalrned workmen's ' 
compensation benefits from Cako. Held, for Maureen. 
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* Which of tim following wm the rat}or factor in the dlsposi- 
k tkm of this case bt tight of the principle above?. ' 

(A) Maureen usually does not deliver orders within the 

plant 

(B) 'Maureen's supervisor asked her to deliver the order. 
„(€) Maureen's attention was distracted by her friends 

greeting. 

(p) The equipment over which Maureen tripped was nor- 
mally used by the painters ,Jn carrying out their 
duties. 4 

4 IA) might seem to be a reason why 
Maureen should recover benefit*, because she was doing some 
thing she was not used to doing, and mishaps might be more like 
ly to occur in such a situation But such a line of reasoning runs 
counter to the: intent of the principle, which allows compensation 
only if the accident happened while the employee was working 

The careful reader will notice that "ofiiy if* in the last line 
of the excerpted explanation to this .question is imprecise 
The author apparency intended to indicate that the purpose 
of the principle is to compensate for j^ll accidents arising out 
of the legitimate employment duties. Those with a flair for 
editing might be tempted to reword the la^t line to read: 
'whenever* the accident happened while the employee was * 
wprking in legitimate employment activities " The candidate 
recognizing this imprecise use of language may l^flgMfct c| y 
question the quality of items in other sectjons M m\\y 
designed to test for appropriate language usage ^Rpp^ 

• Omitted Words. * 
Consider the following Principle of law 'preceding a series^ 

of- four cases. 

PHltftlPLE 

In the law of defamation, slander Is an oral accusation made to 

* a third person that falls Into any of the following categoriesHa) 
the commission of a crime Involving moral turpitude; (b) the 
charge of having a loathsome disease: (c) the Imputation of un- 

♦ chastity to a woman', and (d) a statement that affects a person In 
hts trade, business, profession* or occupation. When a statement 
fills Into one of these categories, the individual charged Is en- 
titled to recover damages even though he cannot point specific* 
ally to any financial Toss. The truth of the statement wilt defeat 
the right to recovery. 

The careful reader will ootice a lack of parallelism in the 
four categories of slander. Category (a) should include a 
noun to parallel ''charge," "imputation/* arid "statement" 
which begin the other categories and indicate things said by 
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the slanderer, By contrast, ~ commission" indicates what the 
victim of the slander is supposed to have done. Yet as the 
Principle reads in the -Bulletin, k % wor3 -commission 
seems to be compared with these three nouns. Candidates 
will later be tested on their ability to recognize parallels in 
another section of theLSAT. Those pjoficient at such identi- 
fications will be troubled by this error, since they ha\e beet] 
cautioned that: 

The principle may be either real or Imaginary, but for 
thejpurposes of this test you are to assume *t tp*be valid. 

The cjireful reader must then decide whether this is a type- 
setting and proofreading error which should be overlooked 
or whether this is an intentional alteration of the law of' 
slander designed to identify a careful reader such £S our 
puzzled candidate. The puzzle becomes more apparent, since 
the first case plated to this Principle is stated as follows 

1. Grey was the president of a business corporation and White * 
was Its treasurer. Because of several inconsistencies that . 
appeared in the accounts of the firm. Grey became con- 
^med about White's honesty. Grey carefully watched 
White's activities for the next several months until he was 



i 



convinced that .White was tampering with the company 
funds. At this point he visited White in his office and, after 
revealing the basis of his suspicion, accused Whlteof iarce- 
ny. White had a sufficient explanation of the inconsisten- 
cies and had not, intact, taken any money from the firm, 
m an action for slander by White agakist Grey, White wlH 

(A) win because he has been charged with the commission 
V of a crime 

(B) win because he has been charged with an offense that 

affects him In his business * ' *■ 

(C) lose because- he is unable to show that he sustained 

any flnancla) loss by reason of the accusation 

(D) lose because theaccusation was made to him person, 
airy and not to someone else* 



Were option (A) the desired answer or even an attractive 
^ # option, the reader would have to decide whether to ignore 
the error in.the Principle or to reject the option because it 
doqs not accurately state the elements of the Principle even 
though it correctly states the traditional law of slander. 

4. Potential Bias in the Law School Admission Test * 

A review of the content of questions is a first stepliin the 
identification of biased elements in a test. Ak indicated 
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earlier', the questions are only one source of bias. The lack of 
face validity or the undue emphasis on speed may themselves 
be independent sources otf lower scores for some candidates. • 
, , So too. the expectation that a candidate will do poorly onai 
, test may begin a process which results in lower scores. 

Once the content of questions has been identified as 
, potentially biased, two additional steps should ideally be' 

^ taken to confirm this hypothesis. First, actual test response 

^patterns from students should be collected and analyzed. 
Second, students should be debriefed after taking the test^ 
under- actual Jesting conditions to identify the. thought 
processes which led to certain responses.* 

Statistical analyses of test response patterns have been 
undertaken, but different statistical analyses of test response ( * 
patterns yield widely divergent results. For example, one 
study found -that those questions vvhich were unustialh 
difficult for all students -were, the ones with the greatest dis- 
crepancy between black and white response patterns on Mie 
Preliminary Scholastic Aptitude Test/ 1 Another study of the 
Scholastic Aptitude Test, using a different methodology, 
found that the easiest questions were the most biased against 
+ .black candidates, studv of the* LSAT found 20 items 

which deviated from the normal response pattern for one or 
^ another minority group. Some of thfcse questions appeared , 

easier for minority group candidates, including five questions 
referring to a reading passage concerning social customs 
among certain Indian tribes, while some of«tfie questions > 
-appeared easier. for white candidates/' An interview with" 
■ v minority candidates taking a sampl'e LSAT revealed certain 
pattern.^ in the responses of candidates choosing incorrect 
responses, but was not accompanied by a statistical, 
analysis," 

These'divergent findings from analyses of individual' items _ m 
may appear to be statistical quirks associated\with different 
techniques for identifying biased items. A further inquiry, 
however, stiggests-that studies identifying the "easiest" items 
as biased or the "hardest" items as biased can each be 
elements in a predictable pattern of bias caused by the test 
specifications for the LSAT or* similar standardized tests. 
q Literature about the; LSAT has indicated that the wrong 
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answers are inserted because they attract certain candidates. 
"Each option must seem reasonable to the candidate who 
lacks sensitivity and yet the detractors must not be so good 
that competent judges will fail to agree on the correct 
answer." 87 Those who are distracted by, wrong optiory>, 
however, must nof be those who are doing well on the resVbf 
, the test. An efficient test question must disclose: 

whether or not it wilt consistently produce scores which rank 
candidates in the order *f their ability on the function being 
measured. The most efficient test is one in which each question is 
separating good candidates from poor "candidates to a marked 
decree * 8 

In a population composed of two" or more diverse cultures, 
the process of cofistructing a test which consistently 
differentiates candidates can introduce bi as. Assume that 
'there are two culturally distinct groups, the first comprising 
ninety percent of the candidates, and the second, ten 
percent. This assumption is conservative, since the LSAT 
was originally normed. in 1948 when the entire legal 
profession was composed of only 2.5 percent female and 1 
percent black lawyers. 89 The danger that distinct cultural 
groups were adversely affected during the original norming 
process is consequently quite real. 

Consider thd impact of consistency specifications on two 
hypothetical itfens in a pretesf. The first contains irrelevant 
difficulties for the majdrity group because the correct 
response to the item assumes familiarity with the culture of 
the minority group. Thus, candidates from the majority, 
group will correctly answer the item if thev are familiar with' 
the minority culture but not necessarily if they possess the 
ability the test item was designed to identify. The second 
item contains material familiar to the majority culture and 
therefore irrelevant bias for th6 minority group. Similar 
inconsistent scoring patterns will result for members of the 
minority group.. 1 

The pretest process will eliminate those items found to 
have produced inconsistent scoring patterns. However, in 
this example only the first item is likely to be eliminated.The 
inconsistent response patterns among ninety percent of the 
candidates wiJl be unacceptable. Yet the inconsistent 
response patterns anpong ten percent of the candidates on 

ERJC f - • • 

JLaa. 



152^ TOWARDS A DIVJERSIfTeD LEGAL PROFESSION 

the second item ma> go undetected in the pretest and the 
question could remain on the final test. Thus, although 
both questions contained irrelevant material that made the 
question inappropriate for one of th$ groups'taking the test, 
onl> one of the questions is likel> to be eliminated from the 
test. This means £at there is a subtle, ssstematic bias in tests 
which are constructed according to consistency 
specifications. . * 

This process of creating bias through item specificatiorts 
would be expected to produce items at each extreme df the 
"difficult)" spectrum with the most bias against minority 
group candidates. At tj^e one extreme, questions which are £ 
considered ' # eas>" b> majority group candidates may merel> 
confuse students who will eventuall) do poorl> on the rest of 
the test. (See section b, following, for a possible example of 
this type of biased question.) At. the other extreme, 
'questions which rnost candidates find "hard" will be those 
which onfv a few candidates who have scored well on the rest 
of the test will answer correctly, (See section d, following, 
for a possible example of this t>pe of biased question.) In 
both situations, those favored b> the item selection process 
will be members of the majority group, those disfavored will 
be members of the minority group. This suggests that a test 
with equal difficulties among questions will be less Iikel> to 
introduce, irrelevant bias into the test. This has been 
demonstrated in a computer simulation model comparing 
the~bias of a test with equal difficulties across items to aHest 
with graduated difficulties. 90 Of course, a test with equal 
item ^difficulties would have to be inordinatel> long to 
produce score differences among candidates that were Targe 
enough to produce aay predictive validity. Thus, in the name/' 
of efficiency a test specification Iikety to introduce .bias has 
been adopted, 

There has been no research concerning the practical . 
effetts of item specifications on LSAT scores of minority, 
candidates. The onl> reported research on this issue involved 
questions which were already included in tfee 1970 versio?h£ff 
the California Achievement Tests. Seven subgroups of 
students selected to represent various racial, geographic, and 
socioeconomic groups were compared. When each grpup 
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was considered a separate p/etest population and only that 
half of the total test which was considered "best" for each 
group was "compared, a pattern. of resuJts emerged which 
indicated, that an average of 30 percent of the "best" 
quesfibns for one -subgroup did not appear in the list of 
"besf questions for another group. The author concluded 
that' "standard item selection procedures produce tests best; 
suited to groups like the majority of.the tryout sample and. 
are therefore biased against other groups to some degree/' 01 
Since* this study involved an achievement test rather than an 
"aptjfude^test. and since all the items were already included 
in aversion of the actual test, the implications fpr.potentially 
'biased items in The LSAT seem significant. 

The significance of item specifications during the item 
tryout phase of test development can be appreciated by 
reviewing data for the Scholastic Aptitude Test (SAT), 
which is built according to specifications similar to those for 
the LSAT, 92 The pretest items evaluated in 1965-66 were 
arrayed according to their difficulty levels. However, items 
^ re con<:idere d unacceptable if they did not also display 
^uTficiently high poirtt-biserial correlations with the.tatal test 
pore (at least 30) Interestingly, once itenTs were difficult 
Enough sd that only 30, percent of the pretest group answered 
them correctly, le^ than half of these items also met the 
specifications for consistency, as measured by the point- 
biseiiitTorrelations. For items answered correctly by only 20 
percent or less, fewer than one-third of these "difficult" 
items were also "appropriate" for inclusion in an actual 
SAT g ' In other words, between half and two-thirds' of 
the questions which appeared difficult during the pretest 
were nonetheless discarded because they did not agree 
sufficiently with the total test results. It would be of interest 
, to learn the results on these items among members of racial, 
minorities The theory outlined above suggests that the most 
biased questions are likely to appear at the extremes of the 
difficulty scajc. These results indicate that ' more 
"inappropriate * items are also found at the extremes, 'ihese 
"inappropriate'' items may also be less biased against racial 
minorities. Of course, for items exhibiting negative 
correlations* with the total score, it is axiomatic that lower 
scoring candidates would improve their scdres as a group if 
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these items remained on^e final test, yet solicitude 'for 
consistent results, arid indirectly for high-scoring candidates, 
4 requires that these items be excluded. Larger total" score 
differences among racial groups seem to be the likely 
conse'quence. 

Itls important to note that this approach to biased items is 
quite different from approaches commonly encountered in 
the literature: Previous definitions of biased' items treat them 
as aberrations or accidents. One formulation argues that 
"bias is discovered when an item does not fit the pattern 
established by others. ,,Q4 Yet this definition would be 
expected to identify different proportions of "biased" items 
in various forms of the same test, such as the LSAT, or 
among various tests. Yet it is the very consistency of scone 
diffeYgjyials among ethnic and racial groups which causes 
concern and prompts this inquiry. Certainly the definition of 
bias should be sufficient to include the possibility that biased 
items are systematically included in. similarly constructed 
tests. The aforementioned analysis is intended to indicate 
how test specifications can introduce bias into tests in a 
systematic fashion, by confounding indications of the 
"difficulty" of items with articulable rationales 'for' poorer, 
perfonpan^fe on the items of Extremely high or low difficulty 
by members of 'cultural minorities. Surely an obviously 
"biased" item cannot be excused merely' because it is a 
.particularly "difficijlf item if that difficulty is itself culture- 
bound. 



a, Insensitivity to Minority Group Traditions 

Perhaps the most startling and revealing passage 
encountered during the review of the Bulletin appeared very 
* early in the booklet. 

Questions 3-4^efer to the following passage. 
A servant who was roasting astork for his master was prevailed 
i upon by his sweetheart to cut off one of Its legs for her to eat. 

When the bird was brought to the table, the master asked what 
had become of the other leg. The man answered that storks never 
had more than one leg. The master, very angry but determined to 
render his servant speechless before he punished him, took the 
servant the next day to the fields where they saw storks, each 
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standing on one leg. The servant turned triumphantly to the mas- 
ter, but the master shouted, and the birds put down thtfU other 
legs and flew away. "Ah. sir," said the servant, "you did not shout . 
to the stork at dinner yesterday; if you had, he too would haVe 
shown his other leg." ^ 

Although the question refers to a servant rather, than to a 
slave, black candidates , may take . offense at this 
condescending portrayal of the actions and Speech of a 
stereotypical servant. The explanation to the question 1 begins 
with a reference to' "the humor of the 4 fable," but black 
candidates may not see the humor." Instead, the mere reading 
of this passage, whether in the Bulletin or an actual form of the 
LSAT, may lower the candidate's motivation to do well on the 
test, or may break the concentration of black candidates so ' 
that valuable time will be lo<ft or so that the normal processes 
of logical reasoning will not be adequately tested by 
. subsequent questions which themselves contain no elements 

.* Ijof bias. . , , ' » 

The presence of this passage in. so prominent a place'in the 
Bulletin raises serious questions about the sensitivity of those 
who prepare the LSAT to the experiences and traditions of 
minority groups. To ignore the fact that black candidates view 
the history of slavery in America differently Jhan do most 
white candidates is to ignore a central element in the cujtural 
background of black candidates. The appearance of this * 
, question raises serious questions about the adequacy of 
procedures relied upon in the development of the LSAT to 
elinfinate cultural bias. 

• It is important to note that the biasing factor associated with 
thisjpassage is not related to the edfjcational^achievement of 
thej)lack candidate. Blacks with excellent college records and 
relatively advantaged economic backgrounds will nonetheless 
take offense at the passage. Of course, no# all black 
candidates will react similarly to the passage, but those \vho*e 
scores are lowered by its presence will be t harmed by the 
cultural insensitivity of the LSAT, rather than by 
disadvantages which individual blacks may or may not have 
, suffered. - 

In the course of the months between ths first identification" ' 
this passage ap'd the publication of this report, several 
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* revealing reactions to the passage by sympathetic white # 
readers deserve mention. Some readers argue that associating 
this episode with the Old South is inaccurate. One reader 
claimed that the scenario occurred in Medieval Etirope — the 
reader had a German surname. Another claimed that it 
occurred in Old England — the reader had~ an English 

% % surname. In fact, storks are wading birds found in Europe, but 
the variety of locations associated with the episode is closely 
associated with the reader's own eultunjKBSckgroupd. Whites 
are prone to envision a feudal scene, blacks and other 
minority readers/tend to imagine a black-whit^ slave-master 
situation. Thus, the passage is revealing becausett reveals the 
- probable racial identity of the reader when the readeF is asked 
to locate the setting of the episode. 

Other readers have, argued that the dialogue is not a 
condescending portrayal of the actions and speech of a 
stereotypical servant — after- all, the servant outwits the 
^ master. Yet this criticism also misses the point of the insult 
blacks associate with Jthe passage. No one seriously believes 
that the servant is intending to outwit the master with the 
truth. Irfstead, the folklore^ tradition of "house niggers" 
always portrays th^ servant as more clever than> the master. 
Yet the social position of the servant is never in doubt. The 
folklore promotes a stereotype in which servants are'not to 
be trusted — evjn when their wit£ are keen — since they are 
portrayed as deceitful to the point w here obv ious facts such as 
the difference between liv e and 4ead storks w ill not dissuade a 
^servant bent on deceiving a master. 

\ 

b. Different Interpretations of Intentionally Ambiguous 
Wording 

Question 3 in the sample Logical Reasoning section refers 
to the previous passage. 

3. The servant's final retort to hrs master would be true if 
which two of the following statements were simultaneously 
true? ' s 

I. Roasted storks at the dinner table behave just as live 
storks in the field do. 

II. The missing leg on yesterday's roasted stork had ac» ^ 
Q » , tuatry been tucked under the'bird. 
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HI. The master had notundertaken to teach the servant a 
lesson: * 1 

IV.> The servant's sweetheart, rather than the servant ' , ^ 
himself, had cut off the stork's leg. ) 

"(A)IandU (B) I and HI (C) II and II! 
(D) H and IV (E) HI and IV 

, The 4esi£3 response is (A), Readers selecting this anfcver 
may consider the question to be an e^sy one. Yet the 
explanation indicares that 'this Question is of about average 
difficulty. This me,ans that approximately 65 percent of the 
candidates answe^d the question correctly. 95 A sensitive 
^ reading of the question reveals a possible interpretation 
which, if chosen/ would pro^e an incorrect response 
because of cultural background. The^explanation offefed for 
the correct answer argues that: "The senjant v s retort is a logical 
conclusion if certain assumptions are made." Yet this is not 
precisely what the question asks. It asks under what 
circumstances, the servant's final retort "would be true"— not 
what circumstances would make the retort '/logical." 
Candidates who recognize the servant's final retort to be false, 
rather than true, and who were cognizant of the inflammatory 
political situation involved in a se^jvant mocking his master 
might be quickly drawn to option III. Under this reasoning, if . 
the master had not undertaken to teach the servant a lesson, ' 
the servant would not have relied upon a clever retort to 
refyte the master's attempted proof. Since this question is ope 
of those which scores true-false items, in groups, the 
candidates wouFd then be forced to choose another option to 
accompany the first choice. Options* I and II are unlikely 
choices, since both options depend on changing tf\e objective 
state of. physics in the world, whereas the candidate is only 
searching for an option whifh changes the political situation 
within which the final retort is made. Option IV would be the 
only plausible option for^such a candidate, although the 
choice would be made reluctantly. The candidate may reason 
that, while a typical servant would hot turn in this sweetheart, 
fheyvhite question-writer may assume that he would and 
therefore IV is 'the desired answer. The explanation does not > 
^explore this potential ambiguity. Instead, it rejects III 
because "(II!) does not bear on the truth of the servant's 
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retort. " Yef this is not precisely w hat the question asks. It asks* 
what conditions must e$st under whicfi the retort "would'be" 
true. * 

The thoughtful reader ma) ponder the difference between 
the options in tjie question and the 'explanations 3f the 
Bulletin. The options were conscious!} chosen tobe attractive 
to somg candidates. Those selecting the correct answer ma) 
find little .attraction with the two urrdesir^d responses. Yet 
the> were inserted into the question. Could it, be that, th^ 
question-w riter saw the ambiguit) and selected the options to 
pla> uppn that ambiguit)? In corrtrast. the explanation does 
no£ recognize the ambiguit) and gives little 'credit to those 
selecting the -undesired options. The explanation avoids the 
potential ambiguit)' bv slightl) revising the import of the 
question to make the optipns seem sill). Yet other questions 
force, the readeV to stick to the, wording of tfie 'question 
precise!). Candidates which reword the import of those 
questions, as much as -this explanation does* will , likely be 
penalized for their imprecision. f m r - 

c. Ignorance of Minority Community Values 
v Several questions havS apparentl) fceen -inserted into the 
41SAT to reflect the experiences of minorit) group members. 
Yet one ,^uch question nia) have introduced bias b) not 
reflecting a rrjihorit) perpsective in selecting 'the best answer. 

^ «l t 

* . For a numW of years, Samuel Williams, the black man- 
age^ of a retail shoe store In a large mldwestern city, had 
been Interested In opening His own business. In the summer 
, of 1960, he began to seek support from the citizens of the 
(5) community for a store that would retalMitgh-qualify, m'edU 
.um-priccd men's, women's, and children's snoes. The store 
' * > was to be located In a business district occupied Pjedorni- 
nantly by black-owned and btfck-op«rated*estabItlKnms 
and would be within walking distance of three local coi 
"* v (10) leges with a \6t*\ student population of over 8,040. Mom. 

* ' than 1 5 ,000 blacft families lived In the city, each of whlcW * 

could be expected to- sperjd from $100 to $1,000 each 
year^on shoes,; handbags; belts; ami -other apparel WU- 
Hams estimated that the buyfng.power of the /consumers 
(iS) living In the Immediate vicinity of the^store was about 

* . - $25,000,000 annually, * - • * • 

In exploring the possibility bf raising the necessary In* * 
, * vestment capital to establish the firm. Wjftiams^ad con* . 
* tacted a large number of potential stockholders during the «. 
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(20) fummcT month*, hoping that 100 to 200 members of the 
' black community would invest in the store. He predicted 

, that these stockholders would Bring their business to the 
• store and would encourage their friends to do the same 

s , Businejssjttn, including local insurance executives, 

(25) bankers, rem estate salesmen, .contractors, and grocers, as 

t well as housewives and professional persons, attended sev* 
^jal meetings to discuss the venture, and a small group of 
persons agreed to finance the application for a charter and, 
to underwrite the initial costs accompanying lncorpora< 

(30) ^ion. This group would later receive stock for its contribu- 
tion to the initial underwriting. Meanwhile, a larger group 
of potential stockholders was* eing assembled. 

Williams had carefully planned his campaign to raise the 
necessary investment^ capital to open the business, and 'he 

(35) had made a good start toward raising the SSS.OOO^eeded. 
But by September 1 2, less than a month before the planned 
opening of the store, only $16,000—46% of the needed 
capital — had been acquired and placed In a special bank ac- 
count. Williams was concerned that, without the entire 

(40)^ sum of Investment capital, there would not be sufficient" 
funds for advertising, financing of accounts payable, fixed 
costs and overhead, and completion of remodeling. At 
t^est, the cost of the firm's operationtould be projected for 
only a short period. He realized that some revision of his 

t45) plans for accruing Investment capital might be necessary if' 
the business was to begin on a* sound financial basis.- He 
therefore met with the store's financial advisers to discuss 
present finances and to determine whether the Intended 
opening date for the store— October 1— could be met. He 

(50) .presented the advisers with the following Information con- 
cerning costs and expected profits. ♦ 

Williams had chosen as the she for the store a one-story 
building with an adjoining parking tot. He had trie option of 
leasing the property for five years at $150 a month or pur- 
(55) chasing it oyer a period of five years at $2 10 a month. The 4 
latter alternative seemed preferable, since It would rein* 
force the Idea that the store was a community-owned, per- 
manently established business. . % . 
Renovation of the store had already been begun, but no 
(60) bills had as yet been paid. Costs for refurbishing of the 



property itself included the following: 

S 

Repairs.,.., .'. "■•r ft kJ4,200 

Newifftures y . , jtffflMOO 

^ir co^nditJoTUng ^SSoDv 5 

(65r Carpeting'. * 1 **^5Q0 

. % New front windows 60(5 
Miscellaneous expenses *, \. "3bo 

f . ' $12,695 
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In addition, H was estimated that total operating expenses 
' (70) of the store, excluding the cost of goods to be sold, would 
be approximately $27,000 a year. 

In order to break even during the first year, the store 
would have to reach a volume c. $140,000 a year. It was 
estimated that If only 100*200 of the families In the area 
(75) made alLtheir shoe and leather purchases at the store, thjs 
figure would be reached. If one-tenth 'of the potential cus- 
tomers made all their purchases at the store, volume might 
rise to $500,000. In addition, Williams' accountant had 
assured him that net profit would run from 5 to 1 0 per cent 
(80) when volume reached $20GH)00. 

The opening day for the store had been set for October 1 
because on that day students returned to the three local 
colleges. Williams was certain that the new store would de- 
rive a substantial part of Its Initial business from students > 
(85) .artdfacuhyreturnlngfromvacatl9ns. , 
* The financial advisers predicted that It would take ap- 
proximately three more months to raise the balance of nee- 
essary capital by recruiting more local stockholders. They 
suggested that Williams try to attract potential Investors * 
(90) from outside the neighborhood. They believed that suf- 
ficient capital could easily be brought Into the corporation 
\ In this way to open the store by October 10. Knowing that " 

- Williams was anxious to find stockholders, within the com- 
munity near the store, a second alternative was suggested: 
(95) one»half of the funds raised to date could be withdrawn . 
from the bank and invested In stocks predicted to produce 
the balance of the capital needed within thirty days. The 
last possibility suggested was that of opening the store on 
the intended date whether or not the desired amount of 
(100) capital had been raised. The store would thus gain the ad- 
vantage of the patronage of the returning college students 
and would gradually accumulate the balance of capital 
through sales and contributionsarom new stockholders. 
Williams was reluctant to begin operation of the store 
(105) without sufficient capital to cover unforeseen problems In 
operation. However, he was even more convinced that the* 
store'would be successful only If it were controlled by com- 
nurnity members. He therefore chose the last alternative. 
DATA EVALU/SWON QUESTIONS 




Direction*: The following questions consist of Items related to 
the passage above, Consider each hern separately In terms of the 
passage and on the answer sheet blacken space 

A If thf/hera is a Major Objective In making the decision; 
that Is, one of the outcomes or results sought by the de- 
cision maker, 

B If the hem Is a Major Factor in making the decision; that 
Is, a consideration, explicitly mentioned In the passage, 
that is basic In determining the decision; * 

# 
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C if the Item U a Minor Factor in making the decision; that 
is, a secondary consideration that affects the criteria 
tangenrially, relating to a Major Factor rather than to an , 
. Objective; - 
•D If the Item Is a Major Assumption in making the deel- - 
sion; that Is, a supposition^ pro)ectlon made by the de- 
cision maker before weighing the variables; 
^ £ if* the item is an Unimportant issue in making the deci- 
sion; that is. a factor that is insignificant or noMmmedl* 
atery relevant to the situation. 

5 . Value of establishing the store V reputation as ^community 
enterprise ' 6 

The correct designation is (D) Major Assumption. The 
explanation gi\en makes it clear that a careful reading ol the 
statement is necessary, "since it is the value of the repuAtion 
that is at issue and not fhe reputation itself." To thosk 
accustomed to thijiking in terms of a corporate IraihevToHk ot 
value, this explanation mav.be persuasive. <• 

Vet there may be a value to the community 61 establislung- 
the store's reputation as a community enterprise. This might 1 
bejrue if only for the symbolic vaJue of demonstrating that a 
black-owned shoe store is possible. This might be particularly 
poignant tor* a black maq who has beep a'managCr ol a rcfail 
shoe store s but not vet an owner. TKc value, may also 
strengthen ihe entire community's reputatiop as tin area y) 
which black-owned businesses exist. II one read the question 
with this perspective, identifying the statement asS Major 
Objective would seern plausible. In contrast, the explanation 
would onlv recognize the statement "Establishing the store's 
reputation as a community enterpriser as a Major Objectne. 
Yet even this similar statement would contain potdhtial bias. 
Those familiar with a community in which black-owned 
businesses existed mav recognize that local regents are 
reluctant to patronize- a store which is owned by absentee 
bwners even if a ' black manager" is prominent on the 
premises. For those candidates, the designation as a Major. 
Factor would seem plausible. 

In eitfier the actual question or the similar, hypothetical 
question mentioned in the explanation offered bwETS, the 
potential of bias against black- candidates fuWfiar vvAh black- 
owned businesses exists. There is considerable irony if such a 
biat>ed pattern of responses were & revealed in a* statistical 
analysis or interview sesSiot} with minority candidates. In this 
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case, the question would have been written with the express 
purpose of providing reading material relevant to / the 
experience of black- candidates. Yet the potential for bias 
prises precisely because of that relevance. Black candidates 
may have been penalized becausetrf their familiarity with the 
situation of establishing a community-owned enterprise and 
their perspective which differs from that of the majority of 
candidates who continue to view the value of establishing a 
store's reputation as a community enterprise as an 
assumption— in part because that assumption has not been 
tried during thfe aciual experience of the majority of 
candidates. 

¥ 

d. Assumptions Contrary to Those ot Minority Group 4 
Members 

Consida^the following question designed jo'test a 
candidate^ Logical, Reasoning. / ' ' 

12. Dp you think that our university ought to*go on dis- 
criminating against disadvantaged students by continu- 
ing Its current admissions policies? 4 

In, terms of Its logical features, the question above most 
closely resembles which of the following? 

(A) Do you think that whatever people do Is right? ' 
. (B) Should your neighbor stop beating hls/wlfe? 

(C) Do youihlnk children should b4 tatfaht to believe In 

the devil? I 

(D) Should force be used to prevent a persop from com- 

mitting suicide? ) 

(E) Does power corrupt psMpllTand absolute power cor- 

rupt tbem absolutely? ' 
•» * 

The correct response is (B). However, for students who 
immediately assume thaf the university is now discriminating, 
the question may be imponderable. ^tudent s immediately 
assuming that tte university is not discriminating will 
recognize that the|juestion contains the logical elements of 
th t e correct response. Most minority students* share the 
as^urhption that current admission policies do discriminate 
against disadvantaged students. Thus, the 'political 
assumptions implicit in selecting the desired response become 
elements of cultural bias in the test. 

All, students may be required to occasionally engage m 
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either/or types of logicai problems, but the only students' 
which must engage in such logical alternatives are the ones 
* immediately assuming that there is discrimination occurring. 
Other students will at least gain an advantage of time in being 
able to quickly find the desired answer. 

Some minority students who are wary of traps laid for them' 
by white test-makers may reason that "current admissions 
policies" often include. Special Admission programs' for 
minority students and disadvantaged students. Those 
including thjs common knowledge in their analysis of the 
question may reason that one force— the Special Admissions 
• program— is being employed to avoid the harms which would 
result from unbridled allegiance to the force of traditional 
admissions policies. Choice (D) would be attractive but that 
choice would be incorrect. 

The presence of this question in the wake of repeated 
; ; . litigation over the legality of university admission policies 
presents even greater problems. Those-mbre likely to select 
the desired response will be those more likely to agree witlr 
current admission policies. Yet if selecting the desired 
response to this question becomesari element of a candidate's 
"qualifications" to study law, to label those who assume the 
. university is now ^discriminating as lacking "logic" is to 
substitute a political test for a test of legal aptitude. To label ' 
minority students as "|ess qualified" because they assume the 
university is now discriminating is to embellish patent racism 
with-a veneer of objectivity which will not withstand careful 
scrutiny. "* . 

The confusion between a test of political orientation and a 
test of logical reasoning may be appreciated by considering a 
possible alteration of the actual question. Suppose that the. 
question began: "Do you think that our universty ought to go- 
on discriminating against white students by continuing its 
current admissions* policies?" It is plausible, that many- 
minority students who found the actfial question 
imponderable would instead-notice the implicit assumption 

,,that the university may or may not be discriminating against 
white students. Many will be able to assume that there is no 
. discrimination against white' students and select the desired 

j^ponse. Yet this altered query is precisely what the courts 
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have been, asted in every "reverse discrimination" lawsuit. 
Nonethelesvlawyers for The white plaintiffs, lawyers for the 
universities, and the' judiciary all approached these cases, , 
without seriouslv Questioning whether the university was 
actually discriminating against white students. This 
assumption was taken for granted. No one, however, 
suggested, that these lawyers and judges lacked "logical 
reasoning" ability because they* shared common assumptions 
•about the effects of admissions policies. 

The carefukeader wrtl afso notice the possibility of sex bias 
in this question. Many women who are aware of the 
undocumented prevalence of batter v ed wives will t>e hard- 
pressed to see the humor in the tired joke offered as the 
desired response. Ma}iy women will find ifcdiffic,ult to assume 
that the neighbor is not now beating his wife^just as many 
students will find it difficult to assume that tjjstfni verity isnot 
now discriminating. Again, a test whicjr purports to select 
those cai^Jjdates with the greatest /capacity for logical 
reasoning will instead be selecting those students with* the 
greatest capacity for assuming that all is well on a legal 
aptitudetest. 4 

e. Reinforcement of Prejudicial Stereotypes About Minority 
Group Members 

Perhaps the most sensitive question encountered in the 
Bulletin is the following iterrt. This item highlightsthe fact that 
legal issues invoJv e conflicts among real people, each of whom 
has a story" to, tell. Requiring a single answer to questions 
involving such conflicts is erroneous, 

PRINCIPLE 2 

An assault U a threat made intentionally In words or gesture by 
one person against another to Inflict bodily Injury by force. It 
must appear to the Intended victim that the aggressor has both 
the Intent and the apparent ability to harm him. so that tht per- 
son so-threatened Is put In reasonable fear of Immediate bodily % 
harm. 

16. As Sally walked home one evening, the noticed that the was 
being followed by a man the did not know. When the ttarted 
to run. he ran too. without saying anything. She stumbled. 
* fell and broke her leg. When It wat apparent that the was 
hurt. heT pursuer silently turned and ran away. He was caught 
and wat Identified aa Jonas. In a suit Jjy Sally against Jonas 
for aesauft. she wlllp 
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(A) win. because the fell and broke her leg 

(B) win because Joom ran after her 

(C) lose because Jonas turned and* ran away 

(D) lose because Jonas did not say anything to her ^ ' 

This is an intentionally ambiguous situation. Nothing is 
said; no one is touched. Those choosing the correct response 
(B) are lik^fy to relate the situation to their own experiences 
or expectations., the plight of the frightened womah is 
evident. The .'statement of the facts i§ typical of the fact 
situations throughout* the section. The facts are presented in 
the way in which Sally's attorney or a judge ruling in Sally's 
favor, would present them. Thus, those sensitive to the 
innuendo of the passage can trust to their instincts in selecting 
the-correct response. 

Minority males, however, are likely to relate the situation 
to their own experiences or expectations as well. Many 
minority males have been mistaken for muggers merely 
because of their appearance. These candidates may identify 
with the pHght of Jonas, whose ambiguous actions are the 
ones to be reasonably evaluated. Minority females are in a 
double-bind, since they will both recognize the physical 
danger Sally may sense and also recognize the stereotypes 
•associated with 9II minority males as potentially violent 
attackers. Candidates recognizing the ambiguous 
predicament of Jonas may.reason that no intention to threaten 
Sally is obvious. * ' 

Other innocent reasons for his actions may occur to these 
candidates. Perhaps Jonas was merely running to catch a bus 
until the incident occurred. Perhaps Jonas was merely running 
to reassute an obviously terrified woman that there was no 
danger. Perhaps Jonas was fired of women running away from 
him rrferely because of his appeararice and was running to 
confront Sally with her prejudice against him. Whatever the 
imagined intentions of Jonas, candidates may conclude that 
Saljy's fear of immediate bodily harm was not reasonable. 

These candidates* conclusion* would be even more 
defensible if theyrSached it in the context of a criminal charge 
of assault where guilt beyond a reasonable doubt is required 
for Jonas to lose. The passage mentions a suit by Sally against 
Jonas, but does not k make it clear whether Sally is the plaintiff 
O a civil action or the complainant in a criminal action. Since 
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assault is a common crime but a rare tort, those absolving 
Jonas of guilt because he committed no crime cannot be 
v. labeled as having less legal aptitude. 

Candidates troubled b> the ambiguous intentions of Jonas 
are given ample encouragement, since options (C) and (D) 
both address fihe issue of^Jonas* intentions. To these 
candidates, the question is a\difficult one/since selecting 
between these tw o options requires a close choice. Whichever 
choice is made will seem consistent with the desired answer to 
the case appearing two questions later uhder the same 
Principle. 

18. Alston and BeUotti co-worker*, were on bmd terms with e*ch 
other. Alston had. often threatened that he would drop a 
."piece of pipe on BellottJ some day. One afternoon at the end 
of their shtft, BellottJ was walking across a lane of traffic In 
the company paridng lot at a marked crosswalk when 
Alston's car ntrrovyly missed him. Alston had unreasonably 
and carelessly accelerated his car so that he could not stop 
at the crosswalk and had failed to watch for pedestrians at 
the crossing. BeUotti was badly frightened by the Incident. In 
a suit by BeUotti against Alston for assault. BeUotti will 

(A) win because Alston had threatened him verbally 

(B) win because the car*« approach put him In fear of bodily 

harm 

f {CY lose because Alston's car was not on the public way 
f %m (D) lose because Alsjon had not Intended to frighten BeUotti 

In this situation the general intention to harm BeUotti is 
clear. What is at issue is the specific intention of Alston to 
•inflict immediate bodil) injury Since the facts are presented 
from Alston's viewpoint, the desired* response (D) can be 
readily selected. Candidates choosing either (C) or (D)'to 
Sally's situation wijl Consider their choice to have 'been 
vindicated by this question. Thus, the trap for those 
identifying with Jonas is a subtle^ one. Candidates will be 
penalized more for their sympathies than for thei^bgic. 

The appropriateness of such a question for selecting 
lawyers to represent defendants, as well as victims, in crfminal 
matters is op^h to serious question. Tjpose selecting the 
# correct response are likely to have internalized a prejudicial 
stereotype of the strange male's intentions. Those selecting 
the incorrect options may have been penalized for deciding 
the case in the more usual context of criminal law or for 
sympathizing with the^male whom they may view as the 
■ ultimate victim of the scenario. mmm 
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The issue of criminal law in the inner city is a controversial 
one for rriany minority law students. As one black law 
professor has candidly stated: r 

As law students they may ingest and internalize for later regulation 
the operative elements of -probable cause." ' reasonable suspicion.* 
and "due process '* As blacks, their personal experiences belie the 
efficacy of these same concepts. 4 ' 

Candidates aware of the gap between theory and reality in the - 
enforcement of criminal statq/tes may even be excused for 
choosing option (A) ir> Sally's case. These candidates -may 
cynically concjude that Jonas would never even have been 
tracked down, arrested and charged if Sally had hot broken 
her leg. They might consider Jonas to be the scapegoat for 
Sally's misstep. % - 

The very real conflict which this scenario evokes is the grist 
for a sensitive law school class. Yet a student body selected 
because they all sympathize with Sally will be insitutionally 
t incapable of providing all of the perspectives necessary to 
achieve the academic debate essential to such a sensitive 
topic. It is precisely such discussions which require a diverse 
student body representing varying viewpoints. The 
requirement thahhe student body all have scored well on the 
LSAT may seriously impair the likelihood of achieving this 
diversity. * ^ 

^ Minority rrfale candidates wirhtestnviseness may avoid the 
pitfall which this question contains. These candidates, will 
recognize that both reasons given for Sally losing involve the 
same aspect of the Principle— the intent of Jonas. Since 
selecting between these two options depends on inferences, 
the. candidates can decide thafSally must win. 9 * Then the 
choice must be made between jhe reasons for her victory. ' 
Option (A) does not involve an element of the Principle. 
Option (B) involves a "gesture" and therefore evokes an 
aspecf of the Principle. Yet preferring candidates who have 
test-wisqness, is not the stated purple of the -LSAT Neither 
should it be the vehicle for avoiding4n otherwise biased result 
in this question. J u 



f. Tests of Specific Legal' Knowledge 



The directions to the Principles and Cases sections assures 
candidates: 
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These questions do not presuppose any specific legal know!' 
edge on your pprt. You are to' arrive at your answers entirely by - 
the ordinary processes of logical reasoning and common sense. 

This statement can be justified because the elements of legal 
principles are contained in the text of ,the test. Careful 
candidates can be expected to\ead, understand and appl> 
these principles to the fact situations preceding the questions. 
Yet this does not mean that candidates with specific legal 
knowledge have no advantage. In a highly speeded test, such 
as the Principles and Cases-section, the ability to apply legal 
knowledge without spending the time of analyzing each 
Principle as a novel concept can give some candidate^ an 
unjustified advantage. 
Consider the following Principle and Case: 

PRINCIPLE , 

In the law of defamation, slander Is an oral accusation made to 
a third person that falls Into any of the following categories: (ajf ' 
' the commission of a crime Involving moral turpitude; (b) the % 
charge of having a loathsome disease: (c) the Imputation o/un- 
chastity to a woman; and id) a statement tnat affects a person in 
his trade, business, profession, or occupation When a statement * 
falls into one of these categories, the individual charged U en- 
titled to recover damages even though he cannot point specific* 
ally to any financial toss. The truth of the statement will defeat , 
the right to recovery. < 

3. Stone, who seriously disliked fcts neighbor, Weber.jwro tea 
letter to the president of the company that employee} We- 
ber advising that Weber was addicted to drugs and that he, 
Stone, fek the company should be Informed of this since It 
undoubtedly would impede Weber's ability to work proper- 
ly. The accusation was untrue. Nevertheless, a short time 
after receipt of the letter, Weber was informed by the com- 
pany president that his services were no longer required. 
Weber, upon Investigation, learned of the charge made by 
Stone. In a suit against Stone charging slander, Weber will - 

(A) win because the charge affected him in his business 

(B) win" because the charge against him, was made to a 

third person 

(C) lose because he should be able to clear himself, of the 

accusation 

(D) lose because the charge was made in writing 

The desired response (D) is reflected in the Principle which 
requires an "oral" accusation. Careful candidates can refer to 
the Principle and recognize the answer. Yet candidates 
familiar with the law of defamation wilf recognize the 
appropriateness of (D) without taking the time to review the 



Principle. Not onty will this be an easy question, but also the 
time pressuroon other questions, will be reduced. 

Candidates with test-wiseness may also be advantaged on 
this question. Options (A) and (B) both accurately relate 
elements of the Principle to aspeqts of.the Case. Thus, the, 
choice between the two is a difficult, if not impossible, one t\ 
make. As with the previous question, candidates may safely 
. reason that, since both reasons for Stone winning appear 
-equally valid, Stone probably loses. Then the choice is 
between the two reasons offered for this losing. Option (C) is 
\ . unattractive Since the Principle states that truth will defeat the 
right to recovery yet the Case states that the accusation was N 
false. Whether or not the accused can eventually prove the 
falsity is irrelevant. The accuser must prove the truth. * ' ' 

Insofar as minority candidates are let>s familiar with actual 
legal principles, ^ire less familiar with test-taking strategies, 
.a question sych as this which advantages candidates 
knowledgeable of the law or proficient at test-taking can be 
considered .biased against minority candidates. The fact that 
some minority candidates will have specific knowledge of the 
law of slander or will have v takenacoaching course does not 
change the tendency of the ^^ff^i'^TS'ag^SzsiSWninonty 
candidates as a group. % 

M • 

m g. 'Preference for Big City Candidates 

Those disadvantaged by the LSAT need not be only 
, minority group members. Candidates from rural areas may 
also be disadvantaged on certain question* such as the one 
discussed below. 9 * Insofar as minority group candidates come 
from rural-backgrounds, as the descendants of former slaves 
universally have, a bias against jural candidates will 
contribute to the low^ scores of minority candidates. Some 
minority* candidates with a big city background and? 
orientation may be advantaged by certain questions, but thfc> 
deflated scores of other minority candidates from rural 
backgrounds will nonetheless be underestimates of their true" 
ability. 

These observations suggest that a variety of factors will 
influence the scores of aH candidates. Although this* report 
discusses only those factors likely to affect the scores of 
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minority candidates* the existence of factory primarily 
influencing the scores of other -candidate groups is, 
acknowledged insofar as those factors also influence the 
performance of some minority group candidates. The 
implications for the evaluation of scores b> other candidates 
are not fully explored. The orientation of this report does not 
require such fine-tuning of scores, since the importance of 
UGPA in evaluating candidates is emphasized. Thus, the 
recognition that calibrating LSAT scores for a variety of 
groups is quite difficult is met by a return to UGPA, as the 
^ primary factor for evaluating academic .ability and 

achievement Those Continuing to place primary emphasison*' 

^ LSAT scores vwJLMve to grapple with the man> potential 

* biases touched upon in this report. 

Consider the following Principle and Case: 

PRINCIPLE I ' v 

* • 

A person who owns personal property and voluntarily transfers 
the possession, but not the ownership, of that property to an- 
other who accepts charge ofift, Is called a bailor, and the person 
1 to whom It Is* transferred is called the bailee. If the bailee at a 
future time delivers the property to the wrong person, the bailee 
must pay to the bailor the full value of the property. While In 
, possession of the property, the bailee must exercise reasonable 
care of it In the same manner that an ordinary, reasonable, and • » 
prudent person would use in taking care of his or her own 
property. If the bailee does not do so, the bailee will be liable for 
the damage to the bailors property, or If the bailor's property 
Is destroyed or lost because of the failure to exercise reasonable 
care, the bailee will be liable for Its full value. 

14. Deboy operated a bicycle shop In wfikh he »oW new bicycle* 
and repaired used one*. Detroy was in the habit of going out 
to lunch wtthout leaving anyone in charge and wtthout Sock* 
f Ing the door* to the bicycle shop. Jan brought her bicycle 

to the *hop for repair early one morning. Later that day, 
while Detroy was out to lunch, several new bicycle* were 
« stolen and Jan's was damaged. Detroy returned the damaged 

bfcycle to Jan. In a suit by Jan against Detroy for the damage 
to the bicycle, Jan will 

(A) win because Detroy did not take reasonable care of Jan'* . » 

bicycle tf 

(B) win because Detroy must deliver the bicycle In good . 

condition to Jan 

(C) lo*e because Detroy took the same care of Jan's bicycle 

as he did of his own bicycles v 
» (D) lose because the thieves were responsible for damaging 
^ the btcyc|e ' ^ 
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Candidates choosing the desired option (A) mav quickly 
, envision ,an inherently mobile possession—a bicycle-in an 
anonymous city. Thieves could easily steal the bicvcle and 
; A never be caught^once leaving the scene of the crime. For a 
bicycle shop owner to run such an obvious risk seems 
' unreasonable. ^ 

Candidates from rural.areas or small towns may envision 
t quite a different scene, however. They may imagine a tawn 
similar to their own in which everyone knows everyone else 
, and, doors are left unlocked without inviting danger They 
may assume that since Defray made a habit of leaving his 
bicycles unlocked and unattended that be lived in such a 
community.- The danger of theft, is further reduced if 
■¥ neighbors know one another's property and local youths 
could not ride a new bicycle around town after a theft o£4he 
- local bicycle store without corning up with a good explanation 
and perhaps a sales receipt, these candidates may plausibly 
choose option (C). ./ . , , 

Candidates who depend cut a thoughtful consideration of 
the fact- situation without letting their imaginations control 
/heir judgment may 'seriously question the answer key^They 
\may reason that since Delroy made a habit of leaving the 
bicycles, unlocked and unattended that he has not had.a 
- previous' theft during lunch/If he had previous thefts that 
weje not mentioned i D the facts, either he would be quickly 
out of business because his new bicycles were confirtulilly 
"being stolen andno one would leave their bicycles for repair, < 
or he would have changed His habits and secured the bicycles' 
Since il is not reasonable to assume that a businessman would 
continue habits which resulted in theft losses, it may be 
reasonable to assume that his habits indicated that nq 
previous thefts had occurred. If this is true, then option (C) 
would appear to be a sufficient response to Jan in accordance 
with the Principle. . . f 

Those defending the answer key may respond that treating 

• loaned property similarly to owned property is not necessarily 
reasonable if the owner acts unreasonably toward ' 
possessions. This is true, but it does not address the specific 
fact situation pipsented. Instead, adherence to the desired 

• option (A) seems to establish a rule of law that those who leave 
_ 0 'heir doors unlocked and property unattended are 
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leave their doors unlocked and property unattended are 
automatically acting unreasonably. Such sf rule will be 
unpalatable 'to those unhappy with living in prison-like 
conditions in fear-ridden cities: Such a rule would outlaw that 
portion of America v^hich continues to enjoy; the security 
which unlocked doors without fear represents. Establishing 
such a rule on the basis of these facts seems unreasonable, 
since the inference that Delrov acted unreasonabl> ma> itself 
be an unreasonable inference. 

, * 

•in 

h. An Insistence on Harsh Results 

Law students whoprefer the word "justice" to "mercy" are 
more likely to stay in iaw school rather than to drop out for 
nonacademic Reasons. "* Candidates who recoil from harsh 
results in legal situation^ma) fafe worse on the following Case 
bated on ihe preceding Principle of thfe law of bailment. 

1 1 . Louise look her watch to Alex, a Jeweler, to have K repaired. 
■ • * Alex gave Louise a, ticket with a number oil it and put the 
same number on the watch. One week later. Louise had a 
sagreement with her twin sister Robin, who looked almost 
entical to Louise. Robin stole the ticket for the watch from . 
Louise's purse and went to the Jeweler, Alex, who gave the 
watch to her. Robin gave the watch away, and it cannot be 
• located. In a suit by. Louise against Alex to recover the value 
of the watch, Louise will * # 

*(^\) win because Alex did not take reasonable care of the 
watch 

(B) win because thewatch was delivered to the wTongwrson 

(C) 4ose because Robin had no right to take the mtch " 

(D) lose because Alex made a reasonable mistake 

Thi<> case presents one of the harshest results imaginable 
under the law of bailment. Those wh^gkcide tfte question on 
the equity of the fact situation will be infracted to option (D) 
rather th^n to '(B), which is -designated as the "correct" 
response. • * 

Insofar as minority students consider themselves to have 

-been victims of harsh legal results, they may recoil from 
selecting the correct answer. One study has noted that 
"Blacks were rriuclvmore likely than whites to have been 

"strongly motivated by the desires to restructur^society and to 
serve the underprivileged/' 101 Thpsfc students may prefer Iqgal 
principles which have a place for mercy,. even ff those 
principles involve re-forms of current law. These instincts 
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often arise during lively first-ye&r law school classes in which 
the 1 law of bailment is used to introduce^tudents to the law of 
property. Those who recall such exchanges of opinions and 
values cannot assert that those stu<fents who express dismay at 
. results such as the one in this question lack legal ability. All 
that can be said is that the common Taw does not embody their 
preferred results. To systematically exclude candidates who 
hold such views gives undue preference to students familiar' 
with 'actual legal results and unncessarily limits the 
opportunities for diverse \iewpoints to be represented in law 
school classes, 
* i- Aft'ti-Labor Sentiment 

Over half of the non-white law students have fathers Mio 
.held b^e-collar or service jobs. In contrast, over 85 percent of 
white law students have fathers who held white-collar jobs. 
This may indicate that minority law candida4es are more likely 
to sympathize with labor in Jabor-management disputes. 
Thus, while labor sentiments may be held by wjiite 
^ndidates, anti-labor sentiment may be disproportionately 
' disturbing to minority candidates. 

Those reading the sentences contained in the Writing - 
Ability sections of the Bulletin and sample LSAT will . 
encounter the following references to labor; 

4. .The grievance committee ought. In ail fairness and as part 

of Its regula r procedure , discus* wit h the supervisor the 

^ (B) C 

• ' particular charge* -that disgruntled employees have 

> D » 

brought against film* > No erTor 

(D) ~E 

* \ Candidates who are uncertain about tfftHvisdom of the 
^ suggested procedure because of the danger of retaliation 
against disgruntled employees by supervisors may be 
.distracted by the substance of the sentence and" overlook the 
error in its grammar. ' * 

13, Real wages began to Vise long before unions became 

powerful, and the level ot real wages in various countries * 

• k ^ . • ~* ~ 

bear no relation to the strength of the union movement 

C D ~~ 

In those countries , No error * 
Q (D) 
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This statement makes the entire labor union movement 
seem like much ado about nothing. Isn't there another side to 
. \ the story? 

25. In the period since 1957 when wages, salaries, and 

hinge benefits climbed to the highest levels tn history , 

< A 
absenteeism resulting from real or fancied Illnesses have 
^ B . C 

i been Increasing at an average annual rate of 2.8 per cent 
(C) , D 

No error 
E 

" Does this statement suggest that higher wages cause real 
illnesses to increase? Does this statement suggest that higher 
wages cause more absenteeism due to fancied illnesses? Does 
/~~~ this statement suggest that higher wages allow workers to be 

/ absent more often due to real illnesses they used to ignore in 

s order to earn a living wa^e? Is this statement likely to have 

been made by a union organizer? 

No statements praising the union movement appear in the 
Writing Ability section. The net effect of these'reroarks may 
be to create anxiety in candidates sympathetic with the union 
movement. They may literally not be able to see straight, 
making the detection of subtle errors more difficult. 

Candidates who are unsympathetic towards unions will 
read statements which reinforce their prejudices. The process 
of idfentifying errors in grammar, diction and verbosity will be 
easier because their attention is not distracted by 
disagreements with the content of the statements. In addition, 
because their beliefs are confirmed in these statements their 
level of anxiqty will not be raised as they examine other 
statements on the test. 

One case-in^he Principles and Cases section may be easier 
for those viewing the faots from management's perspective 
and may be ynnecessarily difficult for those who identify with 
the worker in the situation. Consider the following Principle 
— and Case: 

PRINCIPLE * 

An employee Is entitled to receive workmen'* compensation • 
benefits whenever he Buffer* a personal Injury by accident arising 
out of and In tht course of hi* employment. An accident Is an un- 
looked-for mishap or an untoward event which is not expected or 
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designed. An accident arises out of employment when it results 
from a risk to which the employee 1$ subjected by his employ. *- 
* ment and to which he would not have been subjected had he not 
been so emptoyed.'An accident Is Ip the course of employment 
when It takes place within the period of employment, at a place 
where the employee reasonably may be, and while the employee 
'Is carrying out his duties or something incidental thereto or while 
- he Is performing some other act which he has In good faith under, 
taken to advance the Interests of his employer. 

2. Loren is a coal miner who hat been employed by the West 
County Coal Company for thirty-four year*. Loren was * 
aware when he* applied for employment at the company that - * 
coal mining waa a dangerous occupation, but be applied for 
the Job because tt was the'only one he could find that would 
pay him enough to support his family. On the applicatSb 
form, the company had printed, "Remuneration has been 
adjusted to compensate for the dangers Incident to this po- 
•ttlon " Recently. Loren has had increasing difficulty In 
breathing, and a doctor has Informed him that he has black 
lung, a crippling disease common to coal miners that is 
caused by the continued inhalation of coal dust. Loren 
claimed workmen's compensation benefits from the West 
County Cj*al Company. Held, for the West County Coal 
Company. * ^ £ 

Which of the following was the major factor m the disposi- 
41on of this case in light of the principle above? 

(A) Loren knew that coal mining was a dangerous occupa- 

tion when he applied for the job. 

(B) The application^ form stated that the wages paid were 

compensation for dangerous work. 

(C) Loren i disability was Incurred while he was working as 

a miner for West County. 

(D) Black lung Is a disease common to coal miners^ 

The first jarring aspect of this case is the result. Despite the' 
sad fate of Loren, the coal company wins against his claim for 
workmen's compensation. The cynical candidate who 
assumes this is typical of the Jegal system ip coal mining areas 
must Jhen choose the reason for jhe result. 

Option (A) is the answer whicfl a cynic might expect to get 
from those denying benefits to a coalminer. It evokes an 
aspect of the Principle, since only "unlopked-for" events may 
- receive compensation. This does n6t necessarily govern the 
, result, however, since the danger which Loren probably knejv 
about when he applied for the job thirty-four years ago 
^involved collapsing coal mines. Black lung disease is a 
relatively recent addition to the list of commonly recognized 
risks of coal mining. Option (B) is attractiv^ because the 
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statement of the case highlights the application form. ThbsQ- ; 
chopsing answers because the tact situation seems to suggest 
the <result (See §IV-D-4-e) will get this answer wro^g. Yet there 
is a lingering question of whether knowledge of the law of 
workers compensation and the' policy of disallowing 
contractual agreements to exempt risks from coverage would 
not help some candidates reject this option. Option (C) fits 
the Principle but not the result in the case. Although those 
chopsing this option can be easily shown to have erred, there 
is the possibility that those erring will be disproportionajely 
represented by those sympathetic # towards Loreri. 

Option (D), the desired response, is a troubling choice. As , 
it stands, the statement is either too long or too short. The key 
to selecting this response, according to the explanation, is the 
recognition that black lung is a disease and not "an accident, 
which i§ a single event." Were the option limited to the 
statement: "Black lung is a disease/* the point of the 
explanation may be apparent from the statement. This is not 
clear, since the Principle defines an accident as either an 
"event" or a "mishap. " Those consdous of the error in good 
writing known as "verbosity" in the Errpr Recognition 
section of Writing Ability may justifiably assume that mishap 
and event contribute different, elements to the definition. 
Nonetheless/the shorter statement suggested above would,at 
least raise the issue in candidates' minds. A longer statement, 
"Black lung is a disease common to coal miners that is caused 
by the continued inhalation of coal dust," might also evoke* 
the issue *of single events versus extended disabilities which 
the explanation relies upon to justify the preferred option. 
The option as stated, however, evokes quite a different 
concept. It does not draw attention to _the fact that it is a 
disease, but to the fact that it "is a disease common to coal 
miners" w hidvis inv olv ed. To some degree this raises the issue 
of predictable risks which are not covered b\ the Principle and 
in this sense is similar to Option (A). 

Those familiar with the history of black lung politics in the 
coal fields will recognize that the miners* knowledge of the 
risks is recent and consider both Options ,(A) and (D) infirm 
fox' this reason. To a greater degree the option focuses on the . 
.fact that the disease is "common to coal miners." Those 
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sympathetic with the miners may quickly reject this 
implication, since the number of claimants under the worker's 
compensation system should not determine the eligibili^ of 
each individual applicant. 1 

Those sympathetic with management may have an easier 
time selecting the correct option. Recognizing that black lung 
disease is "common to coal miners" evokes a scene of hacking 
Jhiiners clamoring for compensation, with the attendant risk of 
/bankrupting the compensation fund. Those embracing this 
/perspective may choose the right answer for the wrong 
reasons. Only interviews can determine whether those 
choosing the correct option can duplicate the explanation. 

j. Disregard <jf Bilingual Concerns 

Consider the following sentence dealing. with minority 
experiences in which candidates are supposed to identify 
errors: </ 

7. Undoubtedly because of the terse situation, the school 
official* rapidly instituted many changes to make the cur- 
riculum. the faculty, and the teaching materials more ap- 
c proximate for the students of the Spanish-speaking 
community. » 

% The explanation indicates that there are two errors in diction. 

The first error is "terse." svhich has been 
incorrectly substituted for "tense/* 

It may be typical for 3 discussion of school problems to refer 
to a "tense" situation, but the thoughtful candidate who is 
sensitive to the situations plaguing many Spanish-speaking 
communities will justifiably wonder whether "terse" is an 
error. In schoojs comprised of teachers who, speak English 
and students who speak Spanish, very little conversation 
between student aod'teacher can occur. It would be correct, 
although no necessarily common/to label this a "terse*' 
situatibn. To change the word to "tense" would change the 
meaning of the sentence. Unfortunately, although the 
sentence refers to a "Spanish-speaking community/* the 
explanation does not acknowledge this ambiguity stemming 
from the problem of bilingual education. 

The second error, the substitution oh"approximat?' for 
"appropriate" may save candidates who dre confused by the 
first purported error. Yet one cannot bdbssured that there 
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ujll always be two diction errors in the same sentenee. Were 
there such an assurance, those cognizant of the pattern could 
literal!) double-che£k their conclusions — that is. ol course, 
unless one of the two errors eluded themr 
k. Unnecessary Confusion v\ ith Black Standard English 

Candidates are given the following admonition in taking 
the Error Recognition section: 

You must be able to recognize the inappropriate use of slang or 
nonstandard English This does not mean that slang or cof 
loquial wordt are inherently wrong or meaningless It means 
. only that you should be able to detect the inappropnate use of 
such words in the context of standard written English 

For example, such expressions as no way or npped off reflect 
levels of diction inappropnate for standard wntten English Other 
/ ^ v less obvious examples— such as hangup instead of problem, 
"~ /qrk ove( instead of provide* kids instead of students— may also 
constitute errors in diction 

These are familiar warnings tor children raised in cultural 
settings where two languages are spoken or where Black 
Standard English is the form that relaxed conversation tajs.es. 
For these children, knowledge of the "correct" wa\ to speak 
in school and other formal settings is a, necessity to being 
accepted as a peer For those who pursue formal education to 
the point of applying to law school, this constant vigilance to 
proper English has made them particular!) conscious of the* 
common pitfalls of grammar and diction. In a sense, the 
section is a natural extension of the process which minoritv 
students constant!) pursue — provided that the questions are 
fair tests of the difference between errc(r* likel) to be made 
unless avoided and standard English hkclv to be written. 

I ntortunatel). several questions in the, Bulletin heighten 
the danger that candidates will choose an incorrect response 
for pe*rfectlv reasonable and grammatical reasons. To label* 
these candidates as lacking in Writing Ahilit) is inappropriate, 
since the items raise questions about whether J" candidate 
would be likel) to -write errors such as those in tho items or 
whether a candidate selecting the incorrect response would be 
- producing incorrect written English by so doing. 

The first sucli item is consciousl) related to black uulturt. 
but the item also creates unnecessary confusion with Black 
Standard English and may be a trap tor the war) black 
candidate. ' * * 
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3. A mural painted by Bill Walker and others, "Wall of Dfe* 4 
n%" facet a rubble-etrewn lot In Detroit's East Side shuns, 
where it presents to residents a history of the black man 
that begins in ancient Egypt 

The wary black candidate will examine the verb "begins/' 
recognize that its subject is "history" rather than "mural/' 
further recognize that confusion between the past and present 
tenses of verbs \$ a common feature of Black .Standard 
English/ 03 and decide that'there is an error of grammar— 
"begins" should be "began." Such a candidate wojuld be 
wrong. 

According to the explanation: 

There 

is no error in tense, since "begins" is an acceptable use of the 
histoncaJ present 

Yefthe "historical present" is an obscure vertfrform. It does 
not^appear in the several texts in college bookstores sold as 
grammar .reviews. It is quite possible that candidates 
considering this sentence correct will have trusted to their 
"ear" without being able to correctly identify the verb as the 
"historical present." 

Any candidate searching carefully for errors is likely to 
have reason to identify sthTanother error in the sentence. A 
comma could be placed after "Dignity" indicating that the 
title of the painting was the modifie JBf "mural" which is the 
subject of "faces." While this would be a perfectly natural 
correction to make and completely grammatical keeping 
with the sense of the sentence, it would be an error on the 
sample LSAT question. The explanation gives no credence 
to such a possibility, arguinjjjnstead that: 

The first phrase, "A mural 

painted by Bill Walker and others/* modifies "Wall of Dignity/ 

vdiich is the subject of the sentence. 

The cruel hoax played on grammar-conscious minority 
candidates is worth reflecting upon. A sentence obviously 
included in the test becaus^its subject matter is supposedly 
"relevant" to black candidates is encountered. A comma is 
missing and a verb tense can be correctly changed td the 
past. TTiecandidate may consider the question to be an easv 
one, co^pdently indicating that there is an error in grammar 
(two, in fact) and moving to thft next item. Yet the correct 
designation would be "no error" although no inference is 
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justified that candidates finding Errors would lack^writing 
ability. Those who*vould defend tests against charges of 
cultural bias would have additional ammunition, arguing 
that items which reflected the black experience produced no 
more favorable scores among minority candidates. Yet the 
relevance to actual black experience is doubtful, as is the 
assertion that those missing the item lack writing ability. ■ 

I. Ignorance of the History 0/ Black Culture 

Egypt reappears in the Bulletin. In the following sentence 
the explicit concern of the sentence is not with hlack culture, 
but those familiar with the history reflected irf the mural 
discussed in the previous question may nontheless be 
confused. 

2. Until Napoleon's dreamt of empire led him into t)ie land 
~T ^ g 
of t|ie ptiaraoh a , knowledge of Egypt** past was' more 
(B) - ~1T 
obscure at thetfileroglyphlcs on Its stone facades. No 

L \ r~o ; T 

error % * * 

1 ■> 
-Candidates familiar with the history of Egypt may dispute' 
the apparrent claim of this sentence, since Greek historians 
gave <* full account of Egypt's era of high culture. 104 
Although this history was later submerged under the more 
intensive investigation of Greek, Roman and European 
culture (or white culture), black candidates may argue that it 
was not more obscure than the hieroglyphics. Their 
confusion will be heightened as they examine the sentence 
for errors. The obvious focus for this examinattan is the 
phrase "more obscure as." The change which would keep 
the same mehning of the sentence, would result in the phrase 
"more obscure than." Yet only the word **more" is 
underlined and therefore subject to alteration. Thus, the 
correct answer results in the phrase *'as obscure as,'' which is 
an obvious change in the meaning. For candidates 
unconcerned with the* meaning of the sentence, changing the 
meaning may not seem to be a serious issue, although few 
corrections involve changed meanings and the previous 
section had warnea; 

Do aot^make a dioice that change* the 
weaning of the original *««ttac«. 

. ■ Oon 
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For candidates concerned with the challengeable assertion oiy 
the sentence, changing the meaning will be an important 
point, creating unusual confusion over the "rules" of the 
section, extra time pressures^and the increased possibility 
that an incorrect answer will be chosen. 

m. Distrust of Popular Revolutions 

Consider the following sentence which ma) contain an 
error: 

& The Issue It not the motivation of the* revolutionaries, nor 
even the kind of state they might establish, but rather the 
extent of their popular support. \ " t 

This statement reflects a cynical, view of revolutionary 
movements. The people are seen as easily duped into 
following malevolent leaders who will establish repressive 
regimes. At least the sentence sees the motivation of leaders, 
the likely state to be established, and the extent of popular 
support as independent factors. The tone of the sentence 
indicates that it may have appeared in a military 
counterinsurgency manual. It is unlikely to have appeared in 
a sympathetic history of popular struggles for freedom. 

Candidates may decide that "not" should be changed to 
"neither." This change would reflect good grammar and 
diction and probably a familiarity with the old rule of 
* k either-or; rfeither-nor," which candidates learned yeafs 
ago. The change would also change the tenor of the 
sentence, implicitly acknowledging that the revolutionaries 
did have motives worth admiring and w'ould establish a kind 
of state worth supporting. At least those deciding that a 
change was appropriate could not be labelled as lacking in 
writing ability. While any candidate making the suggested 
change would be unfairly designated as ungrammatical by 
failing to recognize there was, "no error" there is the danger 
that the controversial, sentiments of the sentence will 
disproportionately affect candidates with certain political of 
cultural backgrounds. 



fcj& 228- 



/ 



182 TOWARDS, A DIVERSIFIED LEGAL PROFESSION 

NOTES ' 

1 SooV' Hm S m 00l R Adm, " ,0 , n T^" The SeVe "' h '^tal Measurement 
Yearbook 1098 (O Buros. ed 1972). compare Wesman. "Law School 
Admission Test, in The Fourth Mental Measurement Yearbook 812 815 (O 
Buros. ed 1953) 

V 

2 '•?lT 6 < H f t'«^ £lalSubW ^ °" Educ of the House Comm on 
Educ afid Labor. 93d Congress. 2d Scss 392 ( 1974) (testimony of F Hart). 

3 0948)" " The S,a " dard La * Schtx >' Admission Test. ' 1 i Legal Ed. 126~ 

4 Law School Admission Services. Operations Reference Manual §2 at 3 ( 1973) 

5 *Zr ng ?f°£ ,h oJ£ C,al Subcomm °" Educ °f the House Comm. on 
wd I . H ,'■ d Co "S r ? 5S - 2d Sess - 303 (WW) (testimony of F Hart): 
ulfJ: L k - ^ PfcdiC " Ve Effecl .veness of Sevefal Expenmental 

6 M™7 hC D Ef f eC,iVe ? CSS °i TeStS ° f Wf '""g Ability and of Directed 

SSS^S? Gradcs and Ra,,ngs of Wr, " ng Ab "">-" 



7 



hi ? c at R ^P et,t,on A ^y of the Relationships Existing Among Scores on 
the LSAT. Writing Ability, and General Background Test^^Between 
(1%3) * CS " ° lhcr ' c ^didate Variables.* in 1(LSA^|) at 237 

8 Hearings Before the Special Subcomm. on Educ of the House Comm on 
Educ andLabor.93dCongress.2dSess.412(1974)(testimonyofF Hart). For 
a complete review of various modifications of the LSAT over the course of its 
\\W4) e G SaretzJcy. Law School Admission Test Papers. 1945-1973 7-13 

9 During 1975-76. 28 percent of those taking the LSAT were repeaters. Evans. 

Applications and Admissions to ABA-Accrcd.tcd Law Schools: An 

i#?caV?£! f ^ all0 «J Dala f0r thq Class Entcr,n S lhe Fall of 1976." m 
3(LSAC-77-lJat 551.581 (1977). 

ilLXaw School Admission Council. Law School Admission Bulletin and LSAT 
Preparation Material 17 (1979). 

11 Evans & Rock. "A Study of the Effects of Moderator Variables on the 
Prediction of Law School Performance." in 2(LSAC-73-2) at 357. 383 (1973) 

12. Id. 
J3. Id. 



14 ' Those who repeat the LSAT gain an average of 50 points over their first 
score Miller. "A Study of the Relationships Existing Among Scores on the 
L5>A r. Writing Ability, and General Background Tests and Between These 
bcorcs and Certain Other Candidate Variables, in I(LSA062-l)at 191 199 
(1962); Schradcr & Pitcher, "Interpreting Performance of Foreign Law' 

k - - 22'J ■ 




WHITE 183 

I 

Students on the Law School Admission Test and the Test of English as a 
Foreign Language/* in 2(LSAC-70-6) at 71, 79 (1970). 

15. "For several years, it's been common knowledge on Ivy League campuses 
that for $200 a law student will take your Law Boards for you and»guarantee a 
score of over 700. E.T.S! now fingerprints all those who show up for the Law 
Boards, but this only helps once they suspect someone has taken your exams 
for you, which only happens if you take the test once and do badly, then take 
it a second time and do dramatically better." Brill, "The Secrecy Behind the 
College Boards," New York Magazine at 71 (October 7, 1974); "E*p bases 
most of its suspicions about professional test-takers and imposters on 
investigations of cases in which candidates who take the LSAT twice exhibit 
improvements in their scores of 150 points or more, In the past year, such 
cases have accounted for the vast majority of security cancellations of LSAT 
scores* Turnbull. McKee <£ Galloway. "Law School Admissions. A 

-Descriptive Study." in 2(LSAC-72-7) a* 265. 317 (1972)' 

16. Thresher. "Diversification in Educational Measurement." in College 
Entrance Examination Board, Righting the Balance. Briefs at 125 137 
(1970). 

17 Reilly, "A Study of the Effectiveness of Empmcal Item Option Weighting on 
the LSAT." in 2(LSAC-74-5) at 597. 598 ( 1974). T 5 * 

18. Davis. "Changing Examination Answers An Educational Myth?" 50 J Med 
Educ. 686 (1975). 

19 Miller, "a Repetition Study of the Relationships Existing Among Scores on 
the LSAT. Writing* Ability, and General Background Tests and Between 
These Scores and Other Candidate Variables." in l(LSAC-63-l) at 237 242 
(1963). < , 

20 Federal Trade Commission, Boston Regional Office. Staff Memorandum of 
the Boston Regional Office of the Federal Trade Commission. The Effects of 
Coaching on Standardized Admission Examinations," 31 01978). 

21. Id. at 3740. 

22. Id. al 43. The colleges named in the FTC report as offering LSAT 
preparation courses were. Columbia University, Benttey College, Fordham 
University, California State University. Unive rsity o f Michigan, Bostofl 
College. American University, Cornell Unwersit^Pugef Sound. Monrovian, 
Colby, Adelphi, University of Massachusetts, Amherst. Boston University. 
Scranton, Mt. Holyoke, Chatham, Washington University, and Trinity 
(D.C.). Id. at 41 n. 58. * 

23. Mcssick, "The Effectiveness of Coaching for the SAT Review and 
Rearralysis of Research from the Fifties to the FTC," 24 (1980). 

24. /</. at 40. 

25 Federal Trade Commission, Boston Regional Office, "Staff Memorandum of 
4be Boston Regional Office of the Federal Trade Commission. The Effects of 
Co\ching on Standardized Admission Examinations/* 138 (1978). 



26. Id. at 157. 



230 



184 TOWARDS A DIVERSIFIED LEGAL PROFESSION 



27. Id. • . 

28 Slack & Porter. "The Scholastic Aptitude Test. A Critical Appraisal," 50 
Harvard Educational Review 154. 172 (1980) 

) 

29 Messick, ;The Effectiveness of Coaching for the SAT Review/and 
Reanalysis of Research from the Fifties to the FTC/* 65 (1980), 

30 Federal Trade Commission, Boston Regional Office, "Staff Memorandum of 
the Boston Regional Office of the Federal Trade Commission: The Effects of 
Coaching on Standardized Admission Examinations." 37,-40 (1978). 

31 Stroud. "Reanalysis of the Federal Trade Commission Study of Commercial 
Coaching for the SAT." 98 printed as Appendix 2 in Messick, "The 
Effectiveness of Coaching for the SAT. Re^ew and Reanalysis of # Research 
from the Fifties to the FTC." (1980). 

32. Messick. "The Effectiveness of Coaching for the SAT: Revfew and 
, Reanalysis of Research from the Fifties to the FTC," 48 ( 1980). 

33, Powers, "Critical Notes on the FTC Coachfng Study," 86 printed in 
Appendix 1 in Messick. "The Effectiveness of Coaching for the SAT. Review 
and Reanalysis of Research from the Fifties to the FTC," ( 1980). 

34 Federal Trade Commission, Bureau of Consumer Protection, "Effepts of 
Coaehing on Standardized Admission Examinations. Revised Statistical 
Analyses of Data Gathered by Boston Regional Office of the Federal Trade 
Commission," 9 (1979) (table 1). 

35 Messick, "The Effectiveness of Coacfiing for the SAT Review and 
Reanalysis of Research from the Fifties to the FTC," 4^(1980). 

36. Id. at 48-49. ' 

37. Id: at 49. . - 

38. Id. at 50. 

39. id. at 40. * 

» 

40 Stroud, "ReSTnalysis of the Federal Trade Commission Study of Commercial 
Coaching for the SAT," to7 printed, as Appendix 2 in Messick, "Jkt 
Effectiveness of Coaching fo?the SAT. Review and Reanalysis of Research 
from the Fifties to the FTC." (1980). • * 

41 Federal Trade Commission. Boston Regional Office. Staff Memorandum of - 
the Boston Regional Office of the Federal Trade Commission. The Effects of 
Coaching on Standardized Admission Examinations." Ill (1978). 

42. id. 



43. Messick. "The E/fectiveness of Coaching for the SAT. Review and' 
v Reanalysis of Research from the Fifties to the FTC," 65 ( 1980) * 

44. S.52CWA, July 15, 1979, e ' # * * 

ERIC ' 23% 



WHITE 185 

45. tfappy & Donlon. "Test Speededness as a Factor in Sex Differences." 2 
(April 6. 1977) (paper presented at annual meeting of National Council on 
Measurement in Education. New York) citing Flaughcr & pike. 'Reactions 
to a Very Difficult Test by Inner City Higb School population. A*Test and 
Item Analysis." Research Memorandum 70- 1 1 (1970K Terranova. "The 
Relationship Between Test Scores and Test Time." 40 J of Experimental 
Education 81 (1972), Wesman. 'Some Effects of Speed in Test Use." 20 
Educ. & Psych. Meas. 267 (1960). _ * 

46. Kappy & Donlon. "Test Speededness as a Factor in Sex Differences. * 2 
» (April 6. 1977) (paper presented at annual meeting of National Council oa 

Measurement in Education. New York) 

47 Lord, "Interim Report on a Study in Speed Factors in Tests and in Course 
Grades." Research Memorandum 52-14 6 (1952). 

48. Evans & Reilly, "A Study o'f Speededness as a Source of Test Bias." in , f ' 
2(LSAC-7l-2)at1ll. 1 16 ( 197 1 ) Candidates tested at regular testing center 
^ gained 22 points On one section of the LSAT when speed requirements were 
' relaxed, while candidates tested at fee-free centers, located on * 
predominantly black campuses, gained 33 points 

49 Id, The authors note the possibilities that the test may have been entirely too 
speeded for these candidates or that the candidates may not have understood 
that no penalty for indorrect answers is assessed in scoring the LSAT. The 
authors fail, however, to note the motivational issue associated with the fee- 
free test administration. 

50 Evans & Reilly. "The LSAT Spec4edncss Studv Revisited. Final Report." in 
2(LSAC-72-3) at tfl (1972). 

' 51. Id. ar497. 

52. See e g Test Analysis, Law School Admission Test, XLS t (\915) (SR-75-74). 
Test Analysis, Law School Admission Test, XLS2 (1975) (SR-75-75). Test 
Analysis, Law School Admission Test, VLSI (1975) (SR-75-01). Test 
Analysis, Law School Admission Test, WLSI (l^Tt) (SR-76;03). 

53. Pitcher. "Subgroup Vahdtty Study." in 3(LSAC-76-6) at 413. 480 (1976) 
(table C2). 

- » * 

54 Hearings Before the Subcomm on Elementary. Secondary and Vocational 
Educ of the Housc^Cowm. on EduC. and Labor. 96th Congress. 1st Scss. 
(338) (1979) (testimony of M. Ruud). 

55 Letter of/ranklin R, Evans. 2 (March 4. 1980). reproduced in Appendix £ to 
tjiis Report. 

56: Johnson. "The Development and Use of Law Aptitude Tests." 3 J. Legal 
Educ. 192, 195(1950) The MBE apparently scores all questions which have a 
. positive discrimination index* even if that index is below .30. 

57 "The discrimination 1ndex\. a statistic obtained from the percentage of 
candidates in a. high scoring group and that In a low scoring group, should 
generally be above .30 for each item used ffi the final form of a -tcst.'^ 
Coffman & Papachoristoy, "Experimental Objective Tests of Writing Ability* z^, "* 
^ for Uie Law School Admission Test." in l(LSAC-55-l) at 43, 51 (1955). <f* 



ERIC 



232 



186 TOWARDS A DIVERSIFIED LEGAL PROFESSION 

* * ♦ 

5*. Covington. "The Multistate Bar Examination." 4i The Bar Examiner XL 
' (1972), • y ^ 

59 L Cronbach. Essentials of Psychological Testing \j^3Td ed 1969)/ 

60 l^fmann, ••PsvchomeiricScieniism, 1 '48 Phi DdTa Kappan381. 383-84 (U67). 

61 "Cautionary Policies CoqcerningUse of the Law School Admission xist. the 
Law School Data Assembly Service, and the Law SchoolCandidatc Referral 

* m^ Ce ' ' memorandum (Princeton. N.J.. Law School Admission Council. 
1978) to;Law School Deans. LSAC .Council Representatives. Admissions 
Committees, and LSAC Board and Commute Members... 

62 Plaugher, "The Many Dcfjnitions of Test Bias." Research Memorandum 7% 
2, 9 (1977K -> 

63 Pitcher. "Subgroup Validity Study. " in 3{LSAC-76^) at 413,' # 48L (1976) 
. (table C.3) ' » - . * 

^ St°l^ "Training fof ^ e PubHc Profession of the Law. -A Contemporary" 
View/' in Proceedings, Association of American Law Schools, 1971 A46BH 
Meeting. II at 142. 174 (1^71). JrTT 

.65 American Bar Association. Approval of Law Schools. Standards and Rules of 
* Procedure Standard 502(a) ( 1975) J 

66, Law School Admrfsion Services. Operations Reference Manual§2 at 4 ( 1979). 

67 California Board of Legal Specialization, "New -Standards S«t for 
Certification and RecertifScation of Legal Specialist," 50 Cal.St.B J. 309 
(1975). • 

68. Pitcher. "Subgroup Validity Study." in 3(LSAC-76^) aM 13. 480 (1976) 
(table C.2). \ • t ' 

69 McPeek Pitcher. & Carlson. "The Predictive Effectiveness of Several 
Experimental Item Types and the Operational Item Types iWie Law School 
Admission Test \nWy?l£ in 2(LSAC-74-l) at 495, 520 : 2J (fo^). 

70 Id. citing L Pike & F, Evans. Effects oj Special Instruction for Three Kinds of 
" 1) ( x ^ tl HJ tems ( Co,le 8 e Entrance Examination Board Research Rcpo/t 



71 Federal Trade Commission. Boston Regional Office. Staff Memjfcndum of 
the Boston £qgtonal Office of ,he Federal Trade Commissron: The Effects of 
, Coaching on SMjdatdized AdWjssion Examinations." 2 T (1978). 



72. See sou'rcesj^W^note 52. supra. 



73 McPeek. Pitcher & Carlsofc>The Predictive Effectiveness of Sever*! 
Experimental Item Types and ific Operational Hem Types in the Law School 
Admission Test in 1970-71." in 2(LS/^C-74.1) at 495. 517 (1074). 

74 Pitcher. "LSAT Part-scorc Validity &j.udy. M in 2(LSAC-74-2)' at'535. 544 ' 

" • 233 - - 



• • '* WHITE ' 187 

75. Patton, 'The Student. The Situation and Performance During the First Year 
of Law School." 21 J. Legal Educ. 10, 28 (1968). 

• 76. Monday "Lavj School Admission Test/' in The Seventh Mental Measurement 

Yearbook 1099 (O. Buros. ed. 1972). - 

SWesman '-Uw School Admission Test," i„ The Fourth Mental Measurement 
Yearbook 812, 815 (O. Buros. ed. 195,3);*Monday. "'Law School Admission 
Test, \rr The Seventh Mental Measurement Yearbook 1099 fO Buros ed 
1972). „ v ' v 

'7&. Wesman, ''Law School Admission Test." ,n The Fourth Mental Measurement 
Yearbook 812. 814 (O. Buros, ed 1953), 

79. Winterbottom. Pitcher & Miller. -Report on the Re,administration of the 
^ • LSAT to Third-year Students." in l(LSAC-63-3) at 255. 260 (1963). 

80. Wesman. "Law School Admission Test." in The Fourth Memal Measurement 
Yearbook 812. 815 (O. Buros. ed. 1953). # 

81 Klein. flock. & Evans. "Predicting Success mLaw School with Moderators." 
in ULSAC-67-1) at 386. 392 (1967). 

■Jt 

9' *' L * gal Education: A Nationwide Study of Minority Law Students 

1974; 4 The Black. Law Jpurnaffc7. 528 (1975). 

g3. Fremer & Chandler, "Special Studies." in The College Board Admissions 
Testing Program: A Technical Report on Research and Development Activities > 
Relating to the Scholastic Aptitude Tests 111 (W. Angoff. cd 1971). 

& hcr K & ^ hra D d ? r '.; EI,minat, n8^.fferent.aily Difficult hems as an 
Abroach to 1>st Bias. Research Bulletin 78-4 7-8 (1978). 

85 Swncford .Comparisons of Black Candidates and Chicano Candidates with 
h White Candidates." m 2(LSAC-72-6) J\ 261. 262 (1972) 

fc. Carp Johnson & Tibby.^ -Report on LSAT/San Francisco Consortium 
Project in that Area." in 2(LSAC-72-l) at 173 (1972). * . 
£&> •* 
f ^ 87 Coffrnari & Papachristou. -Experimental Objective Tests of Writing Ability 
tor the Law School Admission Test." in 1CLSAG55.1) at 43. 48 (1955). 

M. Id. at 50. 5 

89^ Thome, '/Professional Education in Law/* in Education for the Professions 
of Mediane t Law, Theology, and Social Welfare 160 (E. Hughes, ed. 1973). 

90. Pine & Weiss. -Effects of ltVm ' Characteristics on Test Fairness." <S 
Research Report 76-5 (fctoivcrsity of Minnesota. 1976). 

91. Gre^. "Racial and Ethnic Bias in Test Construction." n (CTB/McGraw Hill. 

♦ • Monterey. Calif., 1971). *. 

* - * , n * * , 

» m 92. "Specifications for th^ 

' Z • I th - at 50% of the candidates, answered correctly) and. a 

^andard deviation of equated deltas of 2.?.'The Wrial correlations must be at 
O ,caSt c 30 ^cra^c ,42." Donlqn & Angoff. *TDe Scholastic Aptitude 



188 



TOWARDS A DIVERSIFIED LEGAL PROFESSION, 



Test." in The College Board Admissions Testing Program A * Technical 
Report ton Research and Development Activities Relating to the Scholastic 
Aptitude Tests at 23 (W Angoff. ed 1971) The LSAT specifications require 
deltas ranging from 8 to 18 See letter of Franklin R Evafts, I (March 4. 
1980) reproduced in Appendix B to this Report No bisenal correlations are 
published, however t 1 

93 Donlpn \ Angoff. The Scholastic Aptitude lest, in The College Board 
Admissions Testing Program A Technical Report on Research and 

* Development Activities Relating to the Scholastic Aptitude Tests at 27 (W 
Angoff. ed 1971) 

94 Shepard. Camilli & Averill. Comparison of^Six Procedures for Detecting 
Test Item Bias L'sing Both Internal and External Ability Criteria. * 3 paper 
presented at tr\c annual meeting of the National Counql on Measurement in 
Education. Boston. April 1980 

95 Id 

96 For a discussion of this question and the reactions of one black student^see 
Clark. What is \ our Tolerance for Ambigiu*< ' 4 Learning & Law 12. 54 
(1977) ' W 

97 Smith. Double Exposure The Sinister Magic Thai, Would Turn Black 
Students Into White Lawyers." 2 Learning & Law 24. 28 (1975) 

98. Although this strategy depends on using tht options to decide who wins 
before deciding whv. a common error involves deciding who should win 
merely on the basis ot the fact situation without first evaluating the options, 
see Carp. Johnson & Tibbv. Report on LSAT/San Francisco Consortium 
Project m<hat area." in 2(LSAC-72-I) a! 173. 177 {1972) # 

99. St is oj interest to note that the LSAT scores of rural law students are below 
average, but their UGPAs and law grades are above average, see Evans & 
Rock. A Study of the Effects of Moderator Variables on the Prediction of 
Law School Performance.' in 2(LSAC-73-2) at 357.374 (1973). 

t 

KX) Miller. A Follow-up Studv of Personality Factors as Predictors of Law 
Student Performance." in KLSAC-73-2) at 403. 412 ( 1967) 

101 Stevens/ Law Schools arid Law Students.* 59 V ir L ReV 55?. 613 ( 1973) 

102 Id at m) n ' m - * 

103 W Hall <V R I reedle. Culture and Language 34 ( 1975) (table t) 

104 The Historv of Jierodonis (G Rawhnson. trans 1928). Diodorus Skulus. 
Histoire Utuxerselle (A 1 crrassofl, 1758) 



235 



WHITE * 189 



. V- Combining College Grades and Law School 
Admission Test Scores into a Formula - 

Law school admissions cannot now be based solel> on 
evaluations ot college grades. The ABA accreditation 
standards demand that all'law sdiools use the LSAT in their 
admissions process. Similar!}, Icpv school admissions cannot 
nowJ>e based solely or* a comparison of LSAT scores. The 
developers of the LSAT have continually warned that the 
- LSAT should never be the. sole basis for an admissions 
decision. Thus, the contempsf^ry problem for law school 
admission officials is ho^ to c(5mbine grades and test scores 
during the admissions process. 

The correct method, for combining grades and test .scores 
has been a mystery ever since the LSATorigfnated in 194& 
For the bulk of the test's existence, the combination^fccess 
was an unsystematic one, differing from school tomfool, 
typically based on common sense but not specific statistics. 
In recent years, however, there has been a rapid 
introduction of empirically-based, statiStically-derived 
formulas which combine LSAT and UGPA into a jingle 
formula with which tp compare all carrdidatps for admission. 
There is the danger that the introduction of statistical 
rationales for a particular formula will expungd common 
sense from tfie process. Fortunately, this is not necessarily 
the case. Harvard Law School, for example, has developed 
an •'optimum" statistical weighting which would put 
approximately -55-60 percent weight on , the__LSAT. 
, Nonetheless, a combination weighting each element equally 
has Deen, used, ; ^ecause the Committee has been'reluctant 
to weigh the s *tyfroro a single test more heavily than 
• several years or fnWtrgraduate academic*work/*' Yet the 
mystique of statistics and subtle pressures for confprmity^ 
make such judgments in the face of^tiumbers seem the 
exception rather than the iQC**^ 

- * i 

A. Predictable Variation in Empirical Formulas 

Those who have surveyed a^wmber of different law 
schools during the 1970s have remarked on the variety of 
fi^mulas employed at different law schools. The^baseline of 
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analysis is a formula which would convert the scales of 
UGPA and LSAT into a comparable metric, Sin^e the 
LSAT is scored on a scale of 200-800 and UGPA is 
converted b> the Law 'School Data Assembly Service to a 
scale of LOO to 4,00, a formula which multiplies UGPA by 
200 is one method of attempting to give equal weight to the 
twp variables in .the formula, 2 According to this method, a 
formula which multiplied UGPA b> less than 200 would be 
giving more weight to LSAT than to UGPA; a formula 
weighting UGPA more would multipl> grades b> more than 
200. - —1— — 
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One survey of law school admission formulas used during 
1971 compared eight randoml> chosen formulas. One school 
multiplied UGPA by only 71, while another school 
multiplied UGPA by 214. The authors noted that: 

One school gave 300 percent more weight to undergraduate. grades 
than'did another, and it is difficult to believe that such discrepancies 
• fepresertt real differences between the law schools in question/ 

Similarly, the 145 validity studies conducted in 1972-73 
aWd 1973-74 produced considerable variation in the weights 
assigned each predictor in "optimally" weighted formulas. 
The Itfwest multiplier for UGPA was 35/the highest 

multiplier was qver 600. 4 The ABA accreditation 

requirement that all law schools use* the LSAT or an 
acceptable alternative is apparently designed ta provide 
some uniformity In the admissions policies at all accredited 
law schools. Yet the combined formulas of various schools 
vary so widely that considerable instability exists in the 
practical admissions policies of various schools. 

The instability found among law schools in a single year is 
also apparent at individual law school validity studies from 
year to year. Of the 150 law schools which had validity 
studies conducted for them by ETS since the LSAT was 
instituted in 1948, 102 had received a validity study in one 
year which indicated that UGPA should be given equal or 
greater weight when combined with LSAT, while another 
validity study conducted at the same law school for another 
entering class indicated that the LSAT should be given* 
greater weight. 5 

(Fhe^reSult of this instability of findings is confusion in law 
school admissions. Although the justification for the LSAT 
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is a common measure against which all candidates can be 
* compared, the statistical studies which form the currenfbasis 
for combining test scores with grades vitiate this rationale. 
Nevertheless, students will be ranked differently at different 
law schools, depending on each school's formula. More 
confusing is the fact that students with identical test scores 
and grades will be evaluated differentl> by the same law 
school at different application periods. Previous research has 
been designed to justify using the LSAT as an adjunct to c 
UGPA. This chapter evaluates the justifications used to 

■ select* ^ particular- -eefn&matien -of- the iwo acfrmssfan 

prerequisites. It argues that each rationale for selecting a . - 
combined formula actually introduces instability into the 
admissions process. 

B, The Pendulum Effect > 

An Understanding of the continual fluctuation in validity 
results can begin with an explanation of a statistical 
phenomenon which can be labelled the "pendulum effect." 
It is an effect which results from "restriction of range" ~„ , 
s problems when two or more variables are involved in the 

admissions process. If one admission year places great " 
weight on LSAT scores, for example, those admitted during - 
that year will exhibit quite similar LSAT scores. ThcJJGPAs 
of admitted candidates, however, will vary considerably * - a 
more, since little weight was placed on this factor in selecting 
the student body. When a validity study is conducted on this' 
class of students, the restriction of range is LSAT scores". •* 
caused by the admissions policy will produce a comparafively 
low correlation coefficient -for the LSAT. This i<5 because 
students with essentially the same LSAT scores cannot be ' 
distinguished on the basis ofiest scores. YeUhese students * 
will eventually earn grades ranging from top to bottom in law 
school* despite their similar test scores. In contrast, the large? 
range of UGPAs among these same students will produce a 
' relatively high correlation coefficient for'college grades. 

If a law school then changes its admission policies on the 
basis of such validity results, it will place relatively greater * 
weight on UGPA and less weight on LSAT scores. The 
second student body will exhibit similar college grades and a 
^ more varied range of LSAT, scores. A secorjd vaiiditv - 
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study conducted on this cLissamII show the LSATas relatively 
more vabdjind UGPA, as relatively less valid As the former 
Harvard admissions officer. Dean K. Vfhitla. has noted 
"(u)nfortuaately, suih occurrences are not rare, nor are 
misinterpretation of sjich statistical artifacts." 6 

There is some indication that such a pendulum effect has 
been occurring on a national scale. In 1971 a survey of law 
school admission , policies revealed a marked propensity to, 
weight UGPA more, heavily .than LSAT scores. As the 
authors of the survey repprt^ummarized the results: 

The vast majority of schools *hich responded to the questionnaires 
' in non-percentage terms indicated that the) either weighted under- 
graduate grade averages and LSAT scores equal!) or that the) place 
greater weight to undergraduate grade average Onl) a few schools 
placed greater weight on LSAT scores than on undeVgraduate aver- 
ages. 7 

Three years later the President of the Lav\ School Admission 
Council testified in Congress about the relative validity of 
the two predictors, indicating that: 

most validity studies haye*shown that if a school had to choose 
between the two, the undergraduate grade point average would give 
somewhat better prediction that (sic) would the LSAT alone/ 

Despite these prevalent policies and validity study results, 
law schools receiving validity studies during 1979 are being 
confronted with a quite different situation. Each school is 
presented three different formulas, one of which is labelled 
"Empirical Bayes," a second labelled "Least Squares" and a 
third labelled "Constant.' 1 Of the eight individual law school 
validity studies reviewed during the current investigation, 
the highest weight assigned to]JGPA in any of the formulas 
resulted in multiplying UGPA by 144.02. In other wards, no 
law school in this sample was given a formula which would 
weight UGPA equally with LSAT. One of the three formu- 
las, the "Constant" formula, provides a multiplier of 117.03 
for UGPA in all validity studies. This multiplier is a decrease 
from those offered in previous year's validity studies. For 
example, schools receiving validity studies during 1978 were 
presented with a formula representing the "average weight 
based on 1973+ 1974+1975 entering classes at, 123 law 
schools/* This formula multiplies UGPA by 130. Schools 
receiving validity studies in 1976 were presented with a simi- 
lar formula representing (he "average weight, based on 
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1973+ 1974.entenng clashes at 1 14 lau schools/ 1 this formula 
multiplies UGPA by 135. Thus. o\er the course of three 
years, law schools have been encouraged to place less and 
less weight on UGPA in favor of the .LSAT. While law 
schools are not required to use these a\cragc or constant 
formulas, their inclusion in \ aliditv studies stems from a 
belief b> some that a formula based on more than one school 
will be more justifiable. Ye( the variation in these formulas* 
over a short periodn)f time casts' doubt on this assumption, 
The belief that, a formula based on results at more than 
one law school will reduce the variation in weights assigned 
from year to year has prompted the introduction of the 
'"Empirical Baves" formula into validity studies/ This form- 
ula, along with the "Constant"- formula, is designed to avoid 
the instability resulting from formulas based on experience at 
a single law school. Yet. of the eight 197^ validity studies 
reviewed during the current investigation, only one gave 
' more weight to UGPA under the 'Empirical Bayes" formula 
than under the "Constant" formula. Thus, as a solution to 
the variation in heights assigned to UGPA by most law 
schools over the course of the last several years, this new 
formula offers little solace. Instead, it seems to suggest that 
even less weight be assigned to UGPA than under previous 
formulas. > \ j 

It is possible that- the introduction of formulas^based on 
f national experience at this time \% itself an accident.of his- 

tory. If the formulas were basec^n the experience of law 
t schools until 1973, indications are that more weight would be 
assigned to UGPA. However, the formulas now suggest that 
more weight be assigned to LSAT. This current suggestion 
may be merel) a reflection of a pendulum effect throughout 
the nation's law schools. A nationwide formula may reduce 
the variation in formulas among law schools withm a single 
year, but it does not solve the variation in formulas from year 
. to year. If a further measure is taken of .instituting the 
current formulas as perennial formulas, a swing in the pen- 
dulum placing more weight on LSAT scores will have been 
. legislated as the "correct*' formula on the basis of predict- 
. able statistical artifaefs. 

The artificial nature of assigned weights in formulas is 

ERIC . * 



194 TOWARDS A DIVERSIFIED 1.EGA1 PROFESSION 

often disguise'd by Substantive interpretations of the statis- 
tical resutfs. For example, it is not uficommo^ to he^that 
_ "grade inflation" has created the current statistical results 
assigning greater weight to the LSAT. Yet, independent 
evidence indicates that grade inflation ma> be on the wane. 
In a stjutly of 149 schools. Michigan State Prof. Arvo Juola found 
that £fades rose steadily from an average of 2.4 to 2.8 between 1965 
and 1974 (on the.scale of 4.0 for an A, 3.0 for a B). Since 1975, 
however, averages have fallen to 2.7, 1 " 

# * It is ironic if college officials are taking measures to increase 
the credibility of the grades awarded to their students at the 
same time predictable statistical fluctuations are encouraging 
law school admission officials to place less and less weight on 
thostf grades. This conclusion suggests that the focus for 
reform should be in admission formulae rather than in grad- 
ing standards. 

C. The Interaction of the Applicant Pool with the 
Admissions Formula 

Faced with the perplexing complexity of the issues sur- 
rounding the proper combination of UGPA and LSAT into a 
single formula, some may be inclined to follow the course 
chosen b\ Harvard Law School and assign equal weight to 
each element of the formula. This decision would essentially 
abandon efforts to fine tune the combination and settle for 
the mechanical operation of putting both criteria on a 
common metric, typically by multiplying UGPA by 200. 
However, whether admissions officials choose to rely on 
empirical validity studies or rough rules of thumb to justify a 
particular combination, their choice of a formula "does not 
end the proBlems associated with a combined formufa. 

A further issue involves the variability in LSAT scores and 
UGPAs ainong the applicants to a particular school. The 
^ variability of scores ana grades within a population is typ- 
ically measured in terms^f the standard deviation of grades 
' or scores. A small standard deviation indicates that there is 
little variability — candidatesvbunch around the average. A 
large standard deviation indicates that there is great varia- 
bility — candidates dispersejl^emselves along a wide rang£ of 
scores on either side opthe average.* Even though efforts 
have been made to pu£#oth LSAT and UGPA on a common 
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metric, their variability within the applicant pool will not 
necessarily be equal. 

When there is a difference in the variability among can- 
didates on different criteria, the weight which each criteria v 
. will exert during the admissions process will differ accord- * - 
ingly: 

The factor that has the greatest score variability will alwgys'contri- 
bute more actual weight fhan intended; and conversely, the factor 
that has the least score variability will always contribute less actual 
weight than intended. (Emphasis in original. )" % 

Thu effect has been discussed in research sponsored* by the 
Law School Admission Council/ 2 and its potential signifi- 
cance has been indicated in validity studies prepared for ' 
individual law -schools. Nonetheless, its relevance to law 
school admissions policies is apparently little known. Its 9 
importance became clear during this investigat/on by 
comparing validity studies prepared in the same- year for 
different law schools. For example, all studies conducted in 
1978 contained a formula representing the "average weight " 
t based on 1973+1974+1975 entering classes at 123 law 
schools." All studies reported that UGPA was multiplied by 
130 in this formula. The e formula, then, was presented as one r 
solution to the question of how to combine UGPA and 
LSAT info a single formula. % 
" N The formula, however, could not guarantee that UGPA t 
and LSAT would receive the same actual weight during the f 
admissions process at various schools adopting it. This was 
indicated but not explained in the portioTi of each validity 
study which displayed the "percent weight'* associated with 
LSAT and UGPA in the formula. Interestingly although the 
formula was the^same in all validity studies, the percent 
weight associated with LSAT, for example, varied consi- 
derably. When the validity studies prepared for nine law 
sckools were compared, the percent weight associated with % 
LSWr ranged from 62 percent to 52 percent. Two schools 
w^re told that the LSAT had 60 percent weight; two were 
-*fold it had 52 percent weight. The other five schools each 
had a different weight associated with LSAT. Yet this varia- 
tion in weights was not revealed to each individual law 
school. Only a comparison of validity studies prepared for - 
different schools revealed the variation. Validity studies 
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preparedduring 1979 offered a "constant" formula reflecting 
the average experience at law schools. but_no indication of 
the weight assigned to each element of the formula. 

The weights assigned each element of formulas produced 
for validity studies from 1976-78 were actuall) reflections of 
the weight which -would be associated with ,LSA*T and 
UGPA If the accepted students were to' be ranked. These 
weights, therefore, are not accurate reflections of the effects 
which a particular Jormula would have on a pool of appli- 
cants. Nonetheless, the point remains that the impact of a 
formula on the admissions process cannot be assessed merely 
by examining the intended weights assigned to LSAT and 
UGPA. Onlv^a careful examination of the applicant pool can 
indicate what "'the actual impact of*a formula will be. 13 

The difference between intended and actual effects can 
be illustrated with a hypothetical law school. Suppose that a 
law -school were convinced that logic and common sense 
required that UGPA be given greater weight than LSAT 

. scores in the, admissions process. Suppose further that this 
policy decision were reflected in a formula assigning greater 
weight to UGPA and in a public pronouncement that appli- 
cants with strong UGPAs would be considered most favor- 
ably during the admissions process. If the policy oMlre 

- school were heard and heeded b> most potential applicants. 

* so that thosenvith good grades and poor test scores applied 
and those with poor grades and good test scores applied 
elsewhere instead, the actual applicant pool would have little 
variability on UGPA and greater variability on LSAT scores^. 
As the admissions process progressed, the LSAT would' 
therefore^ exert greater influence on admissions decisions* 
than intended, while the UGPA exerted less than its 
intended influence. The announced objectives of the school 
would have been effectively reversed b> a statistical artifact. 

This statistical phenomenon suggests a reappraisal of the 
rationale sometimes offered for including the LSAT as an 
'admissions prerequisite, _As discussed edfclier. admissions 
officials often express discomfort wheh asked to choose 
between two candidates with UGPAs differing b> only a few 
hundredths of a point on a 4-point scale. Yet these same 
officials occasional!) candidl) admit that the> mahe decisions 
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on the basis of small differences hi LSAT scores between two 
applicants. Thus, the LSAT is in one sense the substitute for 
an equally difficult choice based on UGPA. If there, were a 
generally high correlation between LSAT and UGPA within 
the applicant pool/one could at least take solace in the fact 
that the two criteria reinforced each other It is conceivable 
that an insignificant difference between two candidates on 
UGPA would be combined b> an'insignificant difference on 
LSAT scores to produce a significant difference in the com- 
bination of the two predictors. A decision based on the 
combined formula might then be justifiable. However, as 
discussed earlier, there is a zero or negative correlation 
berweerr UGPA and LSAT ^wkbin most law schooUtudeat- 
bodies. Thus, those who receive Jhe greatest amount of 
attention during the admissions process — those with margin- 
al qualifications — t>picall\ require a comparison of discre- 
pant predictors. For example, a student with high grades and 
low test scores must be compared with a student with low 
grades and high test scores. When the focus of concern is 
expanded, to include entire groups of applicants who are 
ranked according to a formula combining UGPA and LSAT, 
the problem of discrepant predictors becomes greater. 

The effect of differential variability in LSAT and UGPA 
becomes important when insignificant differences result in 
significant decisions about admission to law school. The 
LSAT may be assuming greater influence on admission 
decisions, regardless of the formula chdsen by schools, 
simply because its scoring scale produces greater variability 
among candidates than does the UGPA scale. In other 
words, simply because the LSAT divides the applicant pool 
.more disc>etel> than does the UGPA. it influences admis- 
sions decisions more. Although .the technical literature 
accompanying the LSAT warns that the standard error of 
measurement is +/-30 points, the wide range of scores among 
applicants means that the LSAT has a greater influence on 
admission decisions than does UGPA when candidates are 
ranked within a large group orf the basi^of a formula com- 
bining the two criteria. Thus, the scoring scale of the*LSAT 
•may be guaranteeing its continued importance in law school 
.admission^ regardless of its predictive validity or of its 
intended weight in a chosen formula. 
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D. The Impact of Combined Formulas on the Admission 
Opportunities of Minority Applicants 

If applicants with equal college grade point averages were 
given equal opportunities for admission regardless of their 
racial background, there wouid ljave been more black and * 
chicano law students entering in 1976 than there actually 
were. 14 Yet, because*LSAT scQres must be included in the 
admissions process at all ABA-accredited law schools, t^isJ 
scenario cannot be directly implemented: The question for 
minority admission opportunities is whether the addition of 
the LSAT in a combined formula unjustifiably restricts 
opportunities. . • 

The r esolution of this question involves several inter- 
related issues. 1 he appropriate tprfor balancing these con- 
flicting concerns hhs been formulated by the courts in the - 
course of employment discrimination litigation. Title VJI of 
the Qvil Rights Apt of 1964 15 does not directly apply tcrthe 
law school admission process, but the, standards it' esta- 
blished have clear relevance. When an alleged victim bf a " 
discriminatory practice can prove that there is a discrim- 
inatory impact from a practice, but the defendant can offer a 
rational reason for the practice, the courts resolve the.con- 
flj^with the "business necessity" doctrine. The Fourth U.S. 
Circuit Court of Appeals has articulated the most widSly 
accepted formulation of the "business. necessity" doctrine: 
/ The test is whether there exists an overriding legitimate business 
^ purpose such that the practice is necessary to the safe and efficient 
operation of the business. * Thus, jhe business purpose must be 
sufficiently compelling to override any racial impact, the challenged 
practice must effectively carry out the business purpose it is alleged 
, to serve; and there must be available no acceptable alternative 
policies or practices which would better accomplish the business 
purpose advanced^or accomplish it equally well with lesser differen- 
tial racial impact. '* 

'Chapter VII discusses the various vvavs in whicrvavailabie. . . 
acceptable alternative policies'\can be implemented. This 
section will explore the strength of reasons offered for com- 
bining LSAT and UGPA mto a formula with which to com- 
pare candidates* 

1 . Prediction and Prejudite , 



The LSAT is* discussed as^an adjunct to UGPA and 6ther 
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information about an applicant. Various rationales are arti- 
culated to justify its relevance tp the admissions decision. 
Yet, despite all the theories, the ultimate* justification 
9fffered for combining LSAT and UGPA into ^single form- 
ula is that. the combination improves the predictive power 
which each of them displays alone. '"All of the validity 
studies have shown that a combination of these two predict- 
ors yields the highest correlatipn coefficient." 17 

Table V indicates the predictive power Qf UGPA* alone 
and of the combined formula during^three periods. In addi- 
tion, the increase in predictive power displayed by the 
formula over that displayed b> UGPA alone is calculated. 
The predictive power is displayed with two statistics. Thp 
first, and perhaps more familiar, is the correlation coeffi- 
cient. 18 The second is the variance in law school grades which 
is ^explaine^" by the predictor*. It is computed by squaring 
the correlation coefficient, and expressed as a percentage of 
the total variance to be explained. 19 For the purposes of 
comparison, the additional varjance explained b> the'com- 
bined formula over the variance explained b\ UGPA alone is 
displayed in the last column.* 



'TABLE V 



UGPA 



YR 

1949 ;o 
1963*' 
I973V 



Correlation 
Coefficient " 

' .38 
.36 

.25 - 



% of 

Variance 

Explained 

13 

6 



UGPA -& LSAT 

Correlation Variance 
Coefficient Explained 



.52 
.54 
43 



■27% 
29 
18 



Additional 
variance 
explained 
by formula 

13^ 

16 

12 




As can be readily seen, over the .history of the LSAT a 
formula combining UGPA and LSAT has improved the 
prediction offered by UGPA alone by a constant amount, 
despite ar change in the absolute predictive value of both 
UGPA and the formula over time. 

The issue to Ije resolved is whether the additional 12-16 
percent of variance in law school grades which is explained 
by a formula combining UGPA and LSAT over the variance 
explained by UGPA alone is worth the discriminatory impact 
which is produced by this^combined formula. Since the discrim- 
inator impact of the LSAT is greater than that of UGPA, the 
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precise, formula selected' will determine/the discriminatory 
impact of the formula. * « 

- 4 A fprmula weighting L£AT relatively more than another 

- ' » formula wjll have a gpetffer discriminatory impact.This fact 
' ffa$,dem pristrated by a comparison of hypothetical admis- 

Y * gg^processes- applied to the national applicant pool in 
Wfp.- If all applicants were ranked on thelbasis of a-forfriula 

' combining UGPA and LSAT, the top 41,500 would contain ' 
- a. different number of njiuorUy applicants, depending on 
which formula was used. For comparison, a formula multi- 
plying UGPA by 135, -the multiplier in the "average" 
formula given, to law schools in 1$76 validit^ludies, was 
juxtaposed- with a formula tffulriplying UGPA by 200^ the 

. multiplier which places UGPA and LS/VT 'on the same 
metric. AS expected, the formula giving greater weight to 

U 35r? lso included more minority students in the top 
, 4 lJiflr applicants. ' * 

. The evidence suggests, therefore, that the process qf 
increasing predictive validity by adding the LSAT to UGPA '* 
in »a f««niA«or by increasing the emphasis placed on the 
• LSAT in tfmo.rmula,- is also a process which systematically ' 
excludes more and more* minority applicants. Tjius, ,the 
predictiv^alidity is increased by the .very same mechanism 
which increases the discriminatory impact of the.. admissions 
criteria. This fact would not be so disturbing if one 'could be 
certain that the incrlkse in validity" was the result of justifi- 
able measurements of the applicant's qualifications. Unfbr- 
m tunately, simple mathematical comparisons do not offer us 

' that assurance. * . 

■ <• 

, * The problem underlying this'apparent conflict between 
predictive validity -and discriminatory impact involves a ' 

.confusion between prediction ah.d prejudice. So long as 
there is any difference in' the average performance in law 
schoorb<tween white and, for example, black students, then 
any prediction formula can be improved sffmply by adding an" 
applicant's race to the formula. This statistical manipulation ' 
would be indistinguishable from tne actions of a prejudiced 
individual who refused to evaluation, individual's qualifier ' 
tions without a|so considering aft^applicant's race, a' preju- 
diced individual may refuse to admit any blacks*if the aver- < 
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age black grades were lower in law school. Similarly a 
statisticalt^riented individual could prejudice individual 
members of a group b> adding their race into the "prediction 
formula*' and refusing to admit otherwistTquahfied black 
applicants.. Seen in this vva>. prediction and prejudice arc 
indistinguishable. Statistical! v. a proxy for race .could act in a 
Mmilar way to increase ^prediction" while actually perpetua- 
ting prejudice: 24 ' - . * ^ 

The possibilityarises/therefore. that,the LSAT is adding 
to the predictive validity of UGPA by acting as a pfoxyfor* 
race in a combined formula. A student may be rewarded 
more for being -white than for being bright by the LSAT. 
This possibility has been implicit in some statements b> E>TS 
officials discussing the discriminatory impact of predictive 
. tests. For example. William W. Turnbull. President of ETS. 
has reasoned: ^ 

1 If school and college work is culture bound and if tests are devised 
mainly to predtct success in such work, then it follows that eulture- 
boun attests will dp the best job of prediction * 

The direct analysis of sample LSAT questions in Chapter 
IV suggests the plausibility of a hypothesis that the LSAT, 
contains bias against identifiable racial groups Two types of 
statistical evidence buttress this impression. In combination, 
this evidence suggests the possibility that the combined 
formula mav achieve apparent predictive validity by compar- 
ing students on a secretly biased test. 

The first type of evidence buttressing the hypothesis that 
'the LSAT is perpetuating prejudice more than it'is improv- 
ing prediction fs statistical data comparing the discriminator 1 ) 
impact and predictive validity of the LSAT. The.significance 
of this comparison was recently articulated as a definition of 
a biased predictor: 
vA predictor isj?ia\ed if it correlates jn ore with group membership 
Hhan with the criterion it as intended to predict, for under this 
condition the selected or rejected ^ppheants are being rewarded tfr 
^-penalized on the basis of their group'm ember ship rather than just on 
tbe basis of th6se individual tfaits that are m *!act relevant to the 
. « criterion. : * x * 

Only one study, has permitted this definition of xi bused 
predictor to be tested against LSAT data. That study' 
compared the ability to identify applicants" race from their 
^SAT scores with the predictive ability of the LSAT among • 
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law students frQm a single racial group. The data indicates 
„ that tHe LSAT is considerably better at distinguishing 
between racial groups than it, is at distinguishing relative law 
^ school grades^among students from a single racial group, The 
results from 'five, law schools are displayed in Table V. It 
indicates that Ihe LSAT has an average correltion with racial 
group membership of .60. but an average correlation with 
first year law School average of only .23 for black students 
and . 19 for white students. Thus, according to one published 
definition of a biased predictor, ^the LSAT is quite biased 
and its "predictive ability" may**e largely due to its "preju- 
dicial" impact on racial minorities. 

TABLE VI 
# ABILITY OPTHE LSAT 
TO DISTINGUISH RACIAL GROUPS . 
• OR TO PREDICT FIRST YEAR GRADES * 





A 


B 


C 


D 


E 


AVERAGE 


Distinguish Racial Groups 














Black/White w 


62 




68 


♦ 56 


.61 


^60 


PredicrFirst Year Grades 














tpr Black Law Students 


19 


27 


22 


- 10 


35 


23 


Predict First Year Grades 














for White Law Students 


.24 


16 


21 


.22 


"l2 


19 



% 'Based on Black and White law -students entering law school m 1968, 1969. and 1970 

# . for Schools A, B. and C. in 1969 and 1970 for schools D and E. 

A second type of evidence' compares the group differences 
on the LSAT with group differeifces in law school. Where 
the gap between average performance of racial groups is 
* . larger on the test than in school, test bias is a plausible 
explanation. The implications of such findings* is discussed 
as follows: 

What appears ta'be happening here is that the test is measuring 
- • r some factors that arc common to "it and the criterion # variablc*and * 
, (since the correlation is less than„pcrfcct) some factors that are not 
shared bctwccir.thc test and criterion Since the mean scores of the 
^ two groups differ more on the test than on the criterion, whatever 
* ' factors are" unique to the test differentiate the two groups' much 
more sharply than the factors that arc unique to the criterion Thus,, 
though the test is fair in relation to the shared variance it is unfair 
with respect to the variancethat is unique to test or criterion; one or 
» ■ * botlu (Emphasis hi original ) l * ( . 
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- The one relevant study, indicates that the LSAT divides 
white and black students more than a comparison of their 
law school grades does. 29 

2. The Catch-22 of Improving^ inority Grades and Increasing 
Erripttttsis on LSAT Scores 

The foregoing evidence suggests a, frustrating scenario 
which may be developing. Data indicate that minority per- 
formance in collegers much closer to that of white student^ 
than is the performance of minority candidates on the 
LSAT. ^.t the, same time, however, a rapid increase in the 
emphasis placed on the LSAT in prediction formulas is 
•taking^place* Since the LSA^Fhas a persistent'discriminatory 
impact, the progress of minority students in college is being 
devalued by formulas placing great weight on the LSAT. 

It ^possible that minority students are on an accelerating 
treadmill. The faster they catch up in college performance 
(afcd the evidence suggests that minority applicants have 
aready succeeded in college more than their admission 
experience to law school has refleCtecH/tfte^ore emphasis is 
^^laced on the LSAT in predicti^fmnulas. Thus, minority 
student are being forced io/t(oi only improve their collie , 
performance, but also their performance on the LSAT. ^ , 
There are statistical phenomena which £ould'Create this 
treadmill effect without any maji£e attributable to those whp 
unquestioningly follow thg statistical results. The primary 
effect is an aspect of the restriction of range problem asso- 
4 ciated with two or more admission criteria. As discussed 
pbove, as admitted students b^pome more homogenous on 
one criteria, such as UpPA, but relatively heterogeneous on 
another criteria, Such as LSAT, a validity study conducted 
on such a student body will cause the LSAT to appear more 
valid than otherwise and the UGPA Wlil appear less valid. 
The formula developed after such a validity study will place 
greater weight on the LSAT and less weight on UGPA. 

Since minority students ftave competitive UGPAs but lag 
behind white students on the LSAT, their*admission to law 
school- will create. the restriction of range problems outlined 
above. Over the .course of several years, validity studies 
conducted on student bodies with significant numbers of 
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minority student* will indicate that the LSAT is more valid 

• simply because theiUs more variation in the student body in 
that criterion. ForSwIas developed on the'basis of such a 
validity study will, place grater weight on-the LSAT and 
make minority applicants appear progressively less qualified 

• and in growing need of a preference. This gap between equal 
opportunity and admission according to academic ability will 

• occur despite the actual accomplishments of minority 
students in college. In a senSe. the gap will have been created 
. precisely.because of this high academic achfevement. 

This analysis suggests that the recent increased emphasis 
on LSAT in prediction formulas may not be simply the result 
of a " pendulum effect/' The increasea emphasis on the 
LSAT may b^a direct, although unintended, result of signi- 
ficant, race-conscious admission programs. If this is so one 
s , would not expect a pendulum swing^ck.ia favx>r of UG'PA 
in admission formulas, as was the case until the mid-1970s. 
Instead, ever-increasing emphasis -on the LSAT may con- 
tinue, as has been the case in validitv studies conducted 
between 1976 and 1979. 

A similar, effect can occur during the atfrnission process, 
regardless of the formula -chosen b> the Taw school. The 
effective weight associated with one element in a formula 
depends on the variability on tftat element in the applicant 
pool The presence of a significant number of miflprity appli- 
cants will confront a iaw'school with an applicant pool which 
has relatively greater variability on the LSAT than on 
UGPA. Whatever formula is applied to this pool will there- 
fore place greater emphasis on the LS/kT.than intended by 
those who selected the formula. Minority applicants with low 
LSAT scores will have greater difficulty in gaining admission 
because of the greater effective weight placed on the LSAT 
during the admissions process. 

Here agq^n, minority students may be facing a rising bar- 
rier which Js being unintentionally erected because they have 
done* well in college but not on the LSAT. F-Jur.dling the 
barrier will not involve improving performance irTcoffeg^ 
\ Indeed, if further improvement in eoHege occurs witSqut 
commensurate improvement in LSAT scores, tfie barrier to 
^ minority applicants with excellent college records will grow 
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even higher. If the failure of minority students to improve 
their performance on the LSAT is due to cultural bias on the 
test, then nothing short of adjustments in LSAT scores will 
fairly reward minority, students for their academic accom- 
plishments. 

The apshot of the various analyses is that statistics alone 
cannot determine the weights assigned to UGPA andJLSAT in 
a prediction formula. The different discriminatory impact of 
the LSAT compared to UGPA means th^t any combination 
of the two must take account the relative discriminatory 
impact of potential formulas. In general, formulas placing 
greaty weight on UGPA will benefit minority students. 
HowA^r, the presence of a significant number of minority r 
students in a law school and the presence of a significant 
number of minority applicants, in an applicant pool. will both 
- create statistical artifacts tending to increase the weight 
assigned to the LSAT and commensurately decrease admis-,, 
sidn opportunities for minority applicants. Minority appli- 
cants with excellent college records may face an increasingly 
difficult admissions process because othe.t minority students* 
with excellent college recojds^ but poor LSAT scores, 
preceded tlfem in law sciiool/6nly a'car^icf recognition bf 
these statistical artifacts and the possibility that bias in the^ 
LSAT is contributing to the statistical confusion can promise 
fair treatment to minority students who demonstrate academic 
ability in college. 
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VI. The Criterion: Law School 

This report has been concerned with the content validity 
aad content bias of the LSAT and UGPA which are prere- 
quisites to law studv. This chapter will explore the various 
aspects of the criterion — law school performance — which 
could affect conclusions about the value of the prerequisites. 
First, since the ultimate goal of applicants is to become 
lawyers, all of the prerequisites to legal practice should have 
relevance to competent legal practice. Since admission pre- 
requisites are imposed with the limited purpose of selecting 
successful first-year law students, the question whether more 
successful law students become ijiore competent lawyers 
must be answeredr^ff law schopl performance cannot be 
shown to relate to legafccompetenqe, then the assumption 
ttfat candidates with the highest admission credentials will 
make the best lawyers is further attenuated. Conversely, if 
some students do poorly^n law school for reasons unrelated 
to their potential legal competence, then the fact their poor 
la&'school performance can in some sense be "predicted" 
should not be the basis for excluding them from legal educa- 
tion opportunities, 

Second, since the possible;, bias in admissions prerequisites 
is,jjieasured against performance during the first year of law 
school, the ^measure of performance during the first year of 
legal studies should be unbiased. *if the criterion measure is 
itself biased in an unknown direction and degree, no rational 
procedure can be set up for 'fair 1 use of the test. 11 ' A finding 
of bias in law school may thwart efforts to fine-tune adjust- 
ments in the admission prerequisites. It will ako clarify valid- 
ity results which prurport to prove that prerequisites with a 
discriminatory impact against minority students nevertheless 
"predict" performance* in law school. It may be that such 
"predictive" ability is the result of capitalizing on a* bias 
which i$ common to both the prerequisites and the criterion. 2 
Thus, rather than saying that a ^prerequisite is biased but 
predictive, it w<?uld be more accurate to say that the prere- 
quisite is biased and predictive. 

A third problem with the validity and possible bias of law 
school as a criterion involves the interaction between the 
prerequisites and the criterion. Poor performance on a pre- 
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requisite could artificially depress the performance of 
students in law school in two distinct ways. On the one hand, 
students may believe that their poor performance on the 
prerequisite is an accurate reflection of their ability. This 
belief may cause the students to despair at every excelling in 
.v law school. On the other hand, fellow students or professors 

* may believe that poor performance on a prerequisite is ap. 
accurate reflection of ability. This belief ma\ affect their 
interactions with these students in a way that decreases the 
opportunites for serious intellectual interactions. 

Both of these processes are sometimes labelled "self-ful- 
filling prophesies" because initial beliefs affect ultimate 
performance. Yet the two processes are logically\nd prac- 
tically distinct. The first belief may be impervious^ change, 
thwarting efforts at tutoring or encouragement. The second 
belief may be equally unsh^keable, thwarting the efforts of 
students labelled as "inferior" to proVe their worth despite 

• low admission indicators. .The first belief can have deva- 
* - stating personal consequences for students who succumb to 

feelings of low self-esteem— consequences which may range 
far beyond the law school experience. The second belief 
perpetuates a long-standing history of claims that certain 
groups were "inferior" 4nd blunts efforts to achieve true 
democracy afirong equals. 

A. The First- Year Law Schoof Experience 

A common problem in validating admissions prerequisites 
involves the variety of schools which rely on the same cri- 
teria. It is often assumed that schools vary widely in tMir 
curriculm and teaching methods. Different schools are 
expected to have different validity results as a consequence 
Of this variety. Indeed, this has been a major rationale for 
conducting separate validity studies for individual law 
schools. 3 Yet there are important similarities amqng law 
schools which makes the plausibility of widely different 
validity results quite •remote. This similarity among law' 
schools actually makes generalizations about thg criterion of 
first year grades possible. 

The similarity of first year law schoofexperiences has been 
the subject of observation and analysis among law school 
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officials for some time. The overall experience during the 
first year is homogeneous. 

Taking the run of national and regional full-time, /miversity- 
* connected law schools as a unit, a visitor could sit blindfold in, say, 'a 
first-year torts class in any one of them with some assurance tha^t he 
would not be able to tell whether he was at Harvard, Yale, 
Columbia, Chicago, Stanford, or East Cupcake. 4 

This similarity derives mainly from a common curriculum 
and a common teaching method. "Most schools have what 
amounts to a common curriculum in the first year. The basic 
subjects are civil procedure, contracts, property, and torts." 5 
The teaching method is known as the "Socratic Mpttf<?<!i and 
involves a process of questioning by the professor, answering 
by a student, and further questioning by the professor. Both 
elements of the common first-year experience, have been 
integral to law schools since they were introduced at Harvard 
Law School at the turn of the centilry. 6 It is the teaching 
method which has engendered the strongest reactions among 
law students. . «■ 

For some law students, the Socratic method is a beneficial 
teaching method, spurring additional discussion and study^ 
after the class, has ended. 7 The pfevious activities of some 
law students may have made them comfortable in an educa- 
tional environment based on questions and refutations. A 
survey of jaw students- indicated such a tendency. 

— -P*-tHe men, 25 percent said that^the enjoyment of arguing and 
debating was of "great" importance in their decision to enter law 
school. Twenty percent of me women also attributed "great'' 
importance to the factor* 

For students who enjoy arguing, the first year classes may 
have provided a measure of pleasure as well as education. 

For a sizeable percentage of law students, however, the 
first-year teaching methods seem to be positively harmful. 
The following comments elicited during interviews of law 
students are typical of those heard during student discussions 
of the first-year experience. 

I found that f do not respond very .well to this kind of professor- 
student dialogue which is designed to. make the student look like a 
fool, 9 . .7 ' 

At the time my roommate and myself.were convinced than they 
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weren't interested in helping us, that they were trying to do every- 
thing"they could to get rid of us. 10 " 

It seemed that professors were trying to prove to you that you 
weren't good enough to be a lawyer. .from^he way they expect a 
lot of you and ridicule you. 11 

The form of teaching seemed to harass the student rather^an to - 
help him; if you leam anything you do it through your own efforts; 
professors never inquired as to whether students understood the 
questions they^were raising or not (so) I felt lost for k while. 12 

When asked to recall their reactions to the first year of law 
school, students responded in similar ways. "The response 
given m ost fr equently referred id> a feeling state; e.g., I was: 
'confused,' 'afraid,' 'uncertain,' etc." 13 In another survey of 
law students "(o)ver half of the students characterized their 
emotional reaction to law school in the first semester as" 
'tense'. " u „ 4 ' 

The harsh and relatively unstructured nature of the first- 
year law school class has produced mixed educational results. 
In an in-depth series'of interviews with first-year students at 
Yale Law School it was discovered that: 

after ten weeks of law school, the students were unable "to describe 

precisely the content of the Skills* to which they claimed to have \ 
. been exf*sed," and^had "no clear definition. . .of the purposes of 

legal edwation," 15 * 

In a survey of the alumni of Harvard Law Schqol, "(mjbre 
than a third bf the Harvard alumni believed that large classes 
had made 'no contribution' to their legal education." 16 

The competitive atmosphere of the first-year law class- 
room oftep carries ovQr to contact among law students out- 
side of class. The comments of law students reflect this 
pervasive competition. 

Students here seem very serious about their work. Competition was 
very keen. . .1 was very willing to forego social life. . .the first year 
no one seemed to want to make any real friends; others felt it wofild 
be too time consuming, ,7 " 

Everybody is so scared, the communication is very narrow, you 
know if you go to a party on Friday that's all they talked about is law 
and it really kind of bothered me, 1 * 

The competition produces some unfortunate victims. 
Those who lose the most are the students who leave law 
school. There once wasfc time when academic failures from 
law school were ap expected part of the legal ecjucation 
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" process. In 1926-27, Harvard Law School failed over one- 
third of its entering class. 19 "By 1962 it was "expected that 
about 60 percent, of the students who begin law school will 
complete the course and^ receive their degree/ 520 ' Recent 
years have witnessed a decrease in the number of law 
students failing to graduate. "The law school retention rate 
has risen from 63 percent of those enrolling in 1966 having 
graduated to 74 percent of those enrolling in 196^ having 
graduated." 21 " < 

Since the academic qualifications of law students have 
risen dramatically in the past twentv vears, the prevalence of 
law school dropouts is not prirr^rily caused by academic 
deficiencies. 22 Instead, two studies have examined; the 
personality types of law students who withdraw from! law 
school and those who remain. Two categories of law students 
were compared. The first category was characterize^ by 
students "whose thinking is logical, analytical, critical, 
whose attitude is decisive apjGhvhose judgments are relatively 
uninfluenced by sympattf>7 whose makeup is tough-mipded 
and confirt^it. ,,2, -The second category was characterized by 
a student "who is concerned chiefly with people, who values 
harmonious human contacts, is friendly, tactful, sympathe- 
tic, and loyal, who is warmed by approval and bothered by 
indifference and who tends to idealize what he admites." 24 
The second group of students was four times more likely to 
withdraw from law school than the first group. 25 This fact 
may be a direct result of the atmosphere created during the 
first-year of law school. The fact that the second type of law 
student is prompted to withdraw from l&w school is a matter 
for reflection among legal educators. I 

Other st/idents may persist in law studies,. byt perform 
below their potential as evidenced b> law school admission 
criteria. It has been argued that « . ■ • 

many of these lower-achieving students might have performed 
better had there been more teachers who could effectively elicit and 
positively reinforce the^student's attempts to learn In a situation 
wherp there are many students who believe it is desirable, not to 
volunteer to participate in class, the effect of such a climate on 
individual learning must be held in question. 2 " 

While it might be argued that the harsh atmosphere of firsi- 
year law classes is a mere precursor to ^jie "real world" of 
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litigious attorneys and un receptive judges, this harsh reality 
might be better placed later during the lawschool experience 
, Of three years. 2 . 7 • 
Rather than improving upon the first-year experience, 
[ however, the second and third year of law school are 
commonly considered to be of lesser educational value. One 
, study of legal education concluded: 

No law faculty has succeeded in revamping the second and third 
years to eliminate the tedium. However ingenious the efforts have 
been, it is still the verdict of students (and perhaps the private 
conviction of many if not most law teachers) that tfie last two years 
of legal education IeaVe much to be desired." 

tfie chairman of the curriculum committee of the Association 
of American Law schools recently concluded: 

. .legal education is in a crisis and. ..fundamental changes must be \ 
made soon. It is, not only that law students over the country are 
reaching the point oj open revolt -but also that law faculties them- 
selves, particularly the younger members, share with the students 
the view .that legal education is too rigid, too uniform, too repetiti- 
tiousand too long.*'* 

The result of this prevalent disenchantment with law school 
is that many law students spend less and less time concentra : 
ting on legal studies at they progress through the three years 
of law school. The author of oncmajor study of law students 
and law schools put the situation Jn the following perspec- 
tive:, % - ' 

In short, the papular conception of law student life as a mixture of 
long hours pouring over casebooks and endless discussions of the 
contents of those books is more mvth than reality. By the fifth 
semester, many students have the equivalent of a two-day work 
week and discuss their studies rarely, if at all. ^t feast intellectually ' 
''law school appears to be a part-time operation. 30 

First-yearJaW students who are being introduced to law 
school can hardly be insulated from the dissatisfaction 
expressed openly by older law students and hafbored pri- 
vately by some membfers of .the law schoorfaculty. Survey 
evidence reveals that . " • 4 

frequent contacts with upperclassmen tend to speed up the relax- 
ation process, reduce the number of hours, sjudied during the weeks, 
and reduce the frequency of informal discussions of class related 
material. 11 ^ * * 

Despite the^unsatisfactory character of legal education in 
the eyes of many law students, first-year law students cannot 
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cavalierly disregard the pressure to compete for grades at the 

end of the first -year. 

Many law students believe, with some degree of truth, that one's £ 
career as u a law student and pgssibly as £ lawyer can be made or * 
broken in the* firsi^ear Ranking in class is directly linked with 
career choices/ nSfu tfrms emphasize grades and honors m seeking 
recruits for-summer jobs anti Jater for regular employment/- 

Gra<Jes earned at the end of the first-year of law school are ' 
„ considered the most important determinant of class rank. 
The author of one survey of law students noted that 
there was a pervasive belief that once* the first-year grade average 
^as obtained, there was little one could do to improve it substan- 
tially While this may be true arithmetically, us effect psychologi- 
cally seemed to be that of depressing second and third-year attempts 
to improve one's position, M 

These observations suggest that the first-year law student 
is typically faced with strong, conflicting pressures. On 'the 
one hand, legal education is, under growing criticism, both 
for its style and forks relevance to eventual legal practice. 
On the other hand, the ability to cope with the intensely 
competitive atmosphere of first-year classes ancl ultimately 

f ta perform well on the end-of-year examinations is a major 
k determinant of the tares r opportunities of law students. The 
■ way in which each law student chooses to resolve this conflict 
will determine their approach to examinations taken at the 
end of the first year, The variety of approaches will affect the 
relative rankings of |aw students. 'Those students who react 
poorly to the ^teafching method, who consider law school to 
be irrelevant to legal practice, or who refuse to compete for 

„ grades are likely to do poorly on first-year examinations for 
re^sons^having nottiing to do with their 'legal ability," 

B; Law School Examinations 

* The Amejican Bai Association accreditation standards for * 
law school establish the universal method for evaluating law, 
student performance. 
f ^ As part Of the testing of scholastic achievement, a written 
examination of suitable lertgth and complexity shall be required in 
every course for which credit is given, except clinical work, courses* 5 
involving extensive written work such as moot court, practice court, 
legal" writing and drafting seminars, and individual research 
projects.* 4 ' 

The standards reinforce the similajjty among law school 
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ex^BnSIBfffs which legal educators, accept as the 
^-gbe nonaries of acatiemic accomplishments. The similarity of 
^*«|fie examination process allows generalizations to be made 
^about the qualities associated with high law school grades. 
The permissib)^>gerieralizations involve exam writing 
techniques which transcend the subject matter of individual 
courses. One study concluded that: 

law school grades are unidimenstonal, that is, regardless of the 
nature of the course or of the teaching methodology there was no 
consistent difference on. the relative .grades of students. Thus, if * 
student A deceived a better grade than student B on Property, he 
was also likely to receive a better grade on Torts or Constitutional * 
* Law." . * • 

The similarity of law school jgrades earntfO in different 
courses has been' observed .during the first .yedr/ 6 'The 
reliability of the cumulative three-year law school grade- 
point average js .85> M7 Thus, the imperfect predictive 
validity of admission formulas cannot be excused because of 
assertions that the variety of courses and professors makes 
grades inherently unpredictable. *± ■ 
* * If law school grades are potentially quite predictable, the 
Question remains whether admission prerequisites are the 
most important determinants of relative graces. One study 
, fotjnd that "certain systematic factors, such as handwriting,^ 

. ' were associated with the. / .grades. The most striking of 
these was Length." 38 The study explored the relative 
importance of various factors arrd discovered that average 
law school grades* were predicted best "by Length and the 
laymen's impression of 'correctness/ There also was a low 
but statistically significant correlation between Handwriting 
and Mean Grade/*? Since the Jen^th of answers cannot be 
known during the admissions process, and since handwriting 
is unrelated to legal ability, one is tempted tD argue that the 
appropriate determinants of law school grades are related to 
admission prerequisites.* One such hypothesis would argue * 
that students with high LSAT scores will learn mdre law and 
consequently write longer' answers which receive better 
grades. Research! however, has 'failed to confirm this 
hypothesis.' % * 
✓ Since .Length Is essentially unrelated to LSAT (r=. 15), one cannot 
dismiss its impact by saying that the intelligent student knows more 

O . and thus writes more. It just is not so! 40 
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A second study investigated the factors associated with the 
.finding that longer' answers received higher grades. One 
factor involved distinguishing between major and minor 
issues in the question and focusing discussion on the major 
issues. A second factor was discussing both sides of the issue. 
Together these two factors provided approximate!} the same 
predictive power as a combination of length and LSAT 
scores. 41 * , 

The importance of discussing both sides of each issue has 
been recognized as important to superior law school grades. 
Tfre'student who is seeking the "right" answer may receive 
lower grades. 42 ' Such a sjudent may correctly peiteive the 
"right" answer, but nonetheless receive, a lowe£ grade than 
o'ther students who fail to resolve the question presented, 
but merely recognize that there are several sides to the 

• probJem. This suggests the possibility that students receiving 
the better law school grades may not necessarily be the best 
counselors informing clients of the best Sdurse of action or 
the likeliest outcome of htigatiorl. 

_ It does seem, likely that students who do not identify 

• strongly with one or another party in a legal 'question will be 
able to better recognize various sides to the problem. This « 

** seems consistent with the fiypothesis that law students who 
~ choose a legal career without regard for the type of client to 
be served will also fare better on-law school examinations. 
Conversely, a student who chose a legal career because of a 
particular concern for a certain type of client or a certain 

, m tause, such as protecting tjie environment, will be hurt in the 
grading process because of this purposeful commitment to 
- the study of law.Tinally, students who pursue a- law degree 
in order to enhance o'ther career opportunities and are 
therefore more interested in learning the "black letter law" 
related to their careers wiH be less prone to looking tor both 
sides of the issue and less likely to earn high grades. 4 > 

The importance of seeing at least two sides to every legal 
problem stands in marked contrast with the 'importance 
during the*LSAT of selecting the "best" answer to rpultipfe- 
choice questions. Ttjis is particularly true with respect to the 
Principles and Cases section of ^he LSAT, which is included 

O in the test because of its "face validity,** ($<#,<?! V-D-3.) It is 
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possible that some candidates are ^cforing poorly on theK 
LSAT because they possess too much of the ability prized* 
during law school— the ability to see more than one answ'er. 
This divergence between law school skills and multiple- 
question test-taking skills has bean highlighted in an informal 
review of answer sheets prepared by: law professors to a 
publicly released form of the Multistate Bar Examination 
(MBE). The faculty of four bar review courses prepared 
answer sheets to the 200 question test because the answers had 
not been released with the test. 

When the answer sheets of four bar review faculties. . .were 
•compared, the law professors were Yound to differ on the correct 

answers to sixty-nine questions, or nearly thirt>-five percent of the 

MBE." 

The final aspect oFthe fact that writing long answers 

discussing both sides of major issues results in higher law 

school grades is that law students are not nedessarily told 

this. Research indicating the factors associate! with good 

law sqhool grades has beenutyiblished, 45 but th\s academic 

literature is less familiar to la\v students than the claim of 

ETS that "studies show that the LSAT scores help to predict 

which students will do well in law school." 46 Some students 

admitted to law school with low LSAT scores may consider 

these 'scores ^to be accurate indicators of ttieir jikely 

performance in law school and despair of ever excelling in 

law school. If these students were aware that excellent 

grades could be earned by writing appropriate answers to law 

school examinations regardless of their LSAT scores, the % 

incentive to excel might be reinstated and the self-fulfilling 

nature of LSAT scores reduced. As the present state of the; 

information available to law students suggests, however, 

students with low LSAT scores are subtly discouraged from 

trying to beat the odds. *^ 1 , , 

* 

.Q, Minority Stydent Reactions to Law School 

The preceding description of the first year of law school 
and *jjF the law school examination process is appropriate for 
afKJaw 'students, regardless of thqir racial or cultural 
background. Until recently, law schools had been the 
almost-exclusive preserve of white, males. Thus, the 
(j-'icjtems leveled against the educational environment of law 
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school have been the product of reactions by those students 
considered to be among the favored group during the 
admissions process. 

This report is concerned with.the special situation in which 
previously excluded groups find themselves during law 
school. The general criticism^ of law school will not be lost 
on these recent entrants to the law school community. 
Instead, 'actional factors are likely to affect minority law 
studetits during the first year of law school and during the 
law ^school examination process. Insofar as , 4 this 
combination of general and specific criticisms of law school 
affects the performance ot minoriK law students in ways that 
do not reflect on their ultimate abilities as .practicing 
attorneys, these factors are indications that the crijfcrion of 
performance * on . first-year law examinations is in 
inappropriate one against which to measufe the fairness of 
admissions policies. 

^ 

i. Thg Law School Environment 

It is difficult to discuss the law school environment 
e*periencecU)y minority student^ without remembering that 
minority students are only recent additions to the law school 
population and their continued presence is comii>g under 
increasing attack. Thus, the performance of individual law 
students from minority groups cannot, be divorced from the 
general controversy over minority admissions to law school. ' 

This controversy im poses' at- least two strong, although* 
contradictory, pressures on the typical minority student. 
First, a minority student's performance in Taw school is often 
judged as characteristic of the performance which future 
minority applicants would produce. 

As black law students they arc aware that their individual 
performances arc doubly important in that they are watched, 
monitored, analyzed and translated into statistical arguments for 6r 
against the future admission of minority students 4 ' , 

On the other hand, the pressures placed on minority 
students to continue thc^enrollment of minority applicants 
make full-time devotion to legal studies an unavailable 
luxury. One black law professor has noted: 

in many law schools, black law students arc forced, individually anc} 
m as an organized group, to assume the role of quasi-administrators, to 
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^ undertake extensive and time-consuming duties in recruitment, 
admissions, financial aid and placement.' 1 * 

t thus, because the status of minority students in law school 
remains uncertain and subject to change, minority students 
feel pressure as, a group to do well in law school, but must 
assume obligations which make excellence harder to achieve.' 

Those students who feel pressure tor excel in law school in 
order to justify future admission of minority candidates may 
not be reinforced in their urge to obtain high grades. Apart 
from the "normar pressures which a fiercely competitive 
first-year l^w school experience impose on all law students, 
minority law students must endure the contemporary 
manifestations of age-old competitions among racial and 

* ethnic groups. At times it is merely the exposition of a legal* 

system which has been used to subjugate certain groups 

which adversely affects the attitudes of minority students. 
\ 

Indeed, a majority^of black law students are repelled early in their 
law school careers by the degree to which the views expressed by 
their teachers reflect a far from analytical allegiance to a legal 
system that since ks inception has systematically suppressed black 
j petfple Blacks do not expect the law schools to advocate revolution. 
They do, however, expect a view of the world, the law, and society 
more encompassing than that held by Louis XIV. And in this 
expectation, they are often disappointed. 4 * 

In other, instances, blatant racism is the problem which 
minority students mast confront. Harvard Law School 
Professor Derrick Belf* reminisces ar^out riis own experience 
r as a black' law student in the following terms: 

In addition to the pressures of adjusting to legal study, there was 
the .necessity of keeping one's temper during property classes 
where... the professor would "test*' black students by sprinkling his 
hypothetical with "*negras" whose craving for watermelon induced 
entrance on property not their own. 50 

While the specifics may- vary, unfortunately most ■ 
contemporary minority Maw students "feel that they have 
been the victims of discrimination, primarily, from the 
attitude of their professors, the grading of exams, and subtle 
general discrimination, " 5I , 

. The combination of a legacy of subjugation through law 
&nd v a contemporary strain of prejudice among those 
teaching future lawyers has made an ultimate belief in the 
justness of, the legal order harder to maintain among 
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contemporary minority law students. It is this basic * 
disillusionment with the equity of the legal system which 
professor Bell has identified as the main difference between 
today's minority law* student and those few who have 
preceded them. 

Perhaps the most appropriate point of departure in describing the 
differences between contemporar> law students and those who were , 
admitted to white law schools in the past is that the latter accepted 
the basic validity of the legal process. As one black civil rights 
attorney put it. *\ . .during those early years, there was a universal 
misconceptiotrihat the black man's struggle for equaht> would be 
won if the effort to destro> the constitutional basis for support of the 
open racism of the South succeeded/' The experience of the last 
decade destroyed all such reassuring beliefs. True, today's ^outh, 
black or whitejaw student or not. understandably finds acceptance 
of the concept of an orderly, basically just legal system harder than, 
ever to accept But for the black law student, this is only .the 
beginning. 5 - 

A- more disturbing trend involves the assumption among 
many white law professors that minority students are "less 
qualified" "than white students. This assumption is often 
encouraged by the description given to programs designed to 
increase the percentage of minority students in law school. 
The underlying assumption is ground * on a recognition that 
traditionaljaw school' admission policies would not have 
resulted in significant minority student enrollment. A 197f> 
survey of law schools confirmed this fact. "When law schools 
were asked to estimate the number of those minorities who 
would have been admitted if their minority status was 
unknown, they estimated reductions of 80 r c for blacks and 
7Q r c for Chicanos."" Minority law students apparently have 
a similar estimate of the significance of race-conscious 
admissions programs. "Eighty percent of minority law 
students feel that they were 'special admits' (admitted to 
their law schools under special circumstances based on race 
ethnicity)."* 4 

The conclusion that race-conscious admissions results in a 
"less qualified" group of minority law students is not 
inevitable, as this report' suggests through6ut, but it is the * 
prevalent belief among law school faculties. The chairman of 
the Minority Group section of the Association of American 
Law Schools described the consequences of assuming' that 
minority students were "less qualified" during the first-year * 
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of law school after reviewing the results of a surve^of law 
schools: 

Fouf years ago, when the Survey-team assessed the mood of the 
law schools toward minority students— there were no minority 
'faculty of any statistical significance— it found. "The common 
thread of thought seems to suggest that most law school personnel 
feel that most minority-group students, when measured against the 
traditional criteria and credentials for and of law school admitees, 
are at an expected performance level below that established by the 
combination of LSAT scores and undergraduate grade point 
averages presented by most of the majority group standards. We 
found that this has resulted in many* patronizing actions being 
take n on the part of manv law schools. Examples of this abound in 
the initiation of special programs for minority students with the 
'published' objective of 'raising cheir level of competence' rathei 
than changing any 'basic aspect' of the law school. These schools are 
then 'shocked' and 'disappointed* when the minority group students, . 
did not register immediate and warm acceptance of these programs " 

Some white faculty members do not shrink from attempting 

to "prove" their preconceptions that minority students are 
Mess qualified by openly challenging these students, a* a 

group, to perform under the onus of assumed inferiority. 

One law student described an alkpo-common experience in 

law school classrooms: 

It's not a joke*, it's actually a verv serious thing amongst the minority 
students, but we talk about it openly, .in reference to rn/nonty da\\ 

, minority week, where the professor on that specific daX or on that 
specific week will cajl onl> on minority students, ami no other 
students in the classroom, when it comes to approachmg minorities 
he always does it as a whole f and sometimes s</mc of their 
hypotheticals are sort of based on discrimination 

The persistence of racial stereotypes among white law 
professors and students may be partially due to the way in 
which programs designed to admit more minority students 
are characterized.* Often these programs are polite 
extensions of a rhetoric which assumes certain racial and 
ethnic groups are "inferior." Today this rhetoric is 
transformed into a defense of programs which afford 
"preferential" admissions to "less qualified" minority 
applicants." It is possible that a recharacterization of race- 
conscious admissibns as programs designed to avofd cultural 
bias in the LSAT, or to accommodate minority candidates 
wjjjh low admissions criteria because, of the low predictive 
validity of those criteria, would also change the atmosphere i 
which incoming minority students encounter in law school. 
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Regardless of how they are greeted b> white faculty and . 
students, minority students seem to do better when there are 
a significant number of fellow minority students ir/ the law 
school. One law professor with extensive experience 
monitoring minority law students has concluded: 

experience has shown that when the minority student enrollment 
reaches a "critical mass," many . . .difficulties disappear. Student 
self-confidence increases, the feeling of being special or strange 
diminishes as black faces and Spanish names becomes more familiar 
around the law school." 

However, most law schools have not yet enrolled enough 
minority students to reap, the advantages which group 

\ reinforcement can bestow on individual students. Durirtg 
1969-70, 90*percent of all minority law students were 
enrolled in only 50 law schools. 59 In 1975-76, 14 percent of all 
minority law students were enrolled in 12 of the most elite 
law schools. 60 Yet, here again a paradox arises. As more 
minority students are admitted with the expectation that 
their increased presence in the student body will improve the 
academic atmosphere which each individual minority 
student experiences, they may be admitted under programs 

m whose rhetoric effe<^ly disparages their qualifications and 
makes the pursuit of academic excellence more difficult. 

Regardless of the racial climate which minorit> students 
encounter in law school, many cannot escape hard economic^ 
realities which make full-time attention to legal studies, or^ 
even successful matriculation through law school, more 
difficult for students from economically disadvantaged 
backgrounds. A majority of the minority law students 
surveyed during 1974 came from families with annual 
incomes of less than SlOjBOO^' Over half of the minority 
students surveyed had worked during 'law school. 62 "Torty- 
four percent feel that financial .problems are a major factor 
in minority student. attrition. M For those students able to 
continue law school despite economic hardship, the grades 
they receive must be evaluated in light of the financial 
pressures which impinged on their academic pursuits. Their 
.grades are not necessarily indications of eventual legal 
competence and ought not to be used as justification for 
refusing to admit future applicants from economically 
disadvantaged backgrounds. 
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The final'point to be made about relationship between 
presumptions about minority students' abilities and their 
ultimate performance as lawyers involve the self-percfotion 
of minority law students. After surveying minority law 
students, the author of the survey considered: ' 

it is clear that most minority law students in no way view 
themselves in an inferior or negative manner. Indeed, minority law 
students in general have a very positive view of their capabilities and 
performance in comparison with other law students. 6 * . 

Yet the variety,6^negative factors associated with the law 
school curriculum,, academic environment and prevalent 
white faculty ancf^student prejudice makes complete 
dedication Yo earning^top grades during the first-year an 
equivocal goal for most minority law students. One black law 
professor has concluded; 

It should not be surprising then that today's black student, by' 
reason of this commitment, finds it impossible either to dedicate 
himself entirely to his legal studies, or to consider scholastic 
competition with his white classmates as a valid method of proving 
his worth. 65 

Despite the generally high self-esteem of minority law 
♦students, the traditional law school curriculum often leaves 
little opportunity to apply their talents in legal areas which 
most interest the students. Erwin Griswold, the former dean 
of Harvard Law School, recognized: 

Almost inevitably our students are led to feel that it is in (business 
and finance) that the great work of the lawyer is to be found. By 
methods of teaching, by subtle and often unconscious innuendo, we 
indicate to our students that their future success and happiness will 
W oe found in the traditional areas of the law. 66 

In contrast, a survey of, minority law students found that 
"Corporate or Business Law" was one of the least interesting 

. fields of law among these students." 67 Thus, while some 
minority Jaw students may have chosen a legal career 

F . because they know that the boardrooms of major 
corporations need to be integrated, most minority students 
seem to have little interest in excelling in traditional law 
school courses. 

The most frequently chosen field of interest among 
surveyed minority students was "Criminal Law." 68 Yet, as 
indicated above, 69 crimina'l law is not even considered part of 

^fhe basic first-year curriculum. When it is included, it often 
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receives fewer credits and less classroom time. In contrast to 
the traditional emphasis on courses, dealing with big 
business, criminal law has perenially been a lowly regarded 
- specialty. 

A recent addition to the curriculum of most law schools 
has become the chosen vehicle for many minority students 
who have rejected competition in the first-year as a method 
of proving their abilities, but who have retained confidence - 
in>their own abilities. Clinical law courses, in which* law 
students are pladed in ongoing legal organizations for 
practical experience, have gained such widespread support 
among law students that 75 percent of the lawyers and law 
students surveyed in 1976 felt t these courses should be 
required parts of the curriculum. 7f > For minority law 
students, these practical experiences have the added 
advantage of confirming the student's self-concept as the 
student gains skills not necessarily imparted during the 
traditional law school classes. ,One law professor with 
experience in observing minority students during clinical 
programs explains the interaction between students and 
curriculum in the following terms: 

Although most law students at one time or another are frustrated by 
the classroom experience, often the minority student feels a greater 
sense of frustration As a result the minority student frequently has 
a^greafer need for a positive learning experience outside the 
traditional classroom The specially admitted student with mediocre 
grades may often feel the need logo beyond the classroom to prove 
to him or herself and others that thev have the ability to be an 
. attorney m the "real world." This -real world" experience comes in 
the form of the clinical program ,J 

The attraction of clinical courses Ibr minority students 
creates a further paradox. It might be hypothesized that 
students vyho have a practical experience during a clinical 
course would return to law school with increased self- 
confidence and a clearer desire to learn what law 6 professors 
have to teach. Instead, however, survey evidence indicates 
that law students who take a job with a government agency or 
a law firm during the summer following their first year— a 
situation similar to a clinical course— tend to decrease their • 
involvement in law school even more dramatically than 
students # who have not worked at such jobs. Th6 author of 
the survey offered several conclusions about why students 
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with experience in legal jobs tend to reduce their time 

commitments to law school. He indicated: 

it is equally possible that "real world" experiences in the legal 
profession are so exciting that the "artificial world" of law school 
begins to become dull by comparison, Similarly, summed 
employment may induce students to believe that they can function 
adequately as lawyers without formal, legal training.'- 

Thus, clinical courses may serve the purpose of improving 
the self-confidence and skills of minority students, but they 
may be accelerating a general trend to diminish efforts to 
achieve high grades in traditionaf law school classes. 

Once law students from minority groups actually 
encounter the important law school examinations upon 
which so many conclusions will be based, their particular 
situation as "non-traditional" students may again impinge on 
their performance. Students admitted despite low LSAT 
scores may be discouraged from expecting too much from 
their law school examination results because they have been 
told that low test score's foreshadow low law school grades- 
even though evidence indicates that a well-written 
examination will compensate for low test scores. In addition, 
the cumulative effect of a year of prejudicial assumptions by 
white faculty and students may have alienated some-minority 
students from law school to an extent which will be reflected 
in their grades. Finally, some studefits may be- more 
interestedjj^determining the "right" answer to examination 
questions rjian in identifying alf of the possible arguments 
and issues arising from the fact situation. Some students may 
be drawn to only one side of a qonflict described in a law 
, school examination because they identify with trtat particular 
party. 7 ' In addition, as recognized above/ 4 students who 
pursue a law degree as an element oPanother career goal are 
more likely to seek "black letter law" answers rather than to 
engage in "thinking like a lawyer" by imagining a variety of 
alternative issues in each fact sulfation. Interestingly, the 
most important factor in most f minorit> law students' 
decision to enter law school was "the belief that the law 
degree would help other career plans or would increase* 
economic opportunity." 75 Thus, .the reluctance of many 
minority law students to fit the traditional mold of a law 
<J ludent may be due to their uftimate career plans rather than 
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their ability to understand and intelligent!) apply legal 
, ' principlesvto their chosen specialty area. 

One element of certain law school examinations should 
have no place in law school and*creates obvious anxiety for 
minority law students— culturally biased or insensitive 
examination questions. One glaring example, among the 
several which have come to the attention of the investigation 
staff, should suffice to indicate the problem presented for 
minority law students. In the fall of 1978 students in one 
section of Income Taxation at one law school were given a 
take-home examination which asked students to review the 
episodes in the life of Kunte Kinte in the televisiofc^drama 
"Roots" and to examine each change in status, including Jhe 
chopping ,off of half his foot, in terms of the Internal 
Revenue Code. Many students protested the examination, 
( but the professor defended it as valid. Students incapable of 
completing the examination for emotional reasons were 
given anf alternate test. Students giving political reasons for 
not completing the test were not given an alternative 
question. 

' This example involves bias which is evident to many, * 
although not to the law professor who wrote this question. 
Other questions ma> involve bias which is similar to, and^as 
^subtle as, the bias which has been uncovered in sample 
- LSAT questions discussed in Chapter IV. The overall effect 
„ may be an -aftifical depression of* the grade horizons of 
minority law students that has no relationship to the ultimte 
ability of these students to perform as competent attorneys."' 6 

D. The Bottom Half of the Class 

One statistical fact endures throughout the complex 
interactions of predictors and criteria for success. Precisely 
one half of every law school class in each law school will fall 
into the bottom half of the class. This simple truth cannot be 
avoided, but the consequences .attached toJjfldKigs that an 
individual or a group are more likely to fall into the bottom 
halt of the class have sometimes achieved significance far 
beyond the fair implication of the facts. 

After successfully gaining admission to law school under 
the current competition for pla<fE6, all law students have 
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justifiable reason to be proud of th^ir accomplishments. For 
jnany "of these student's, their previous academic careers have 
been characterized by an uninterrupted series of successes. 
'Their college grades and rank in their undergraduate classes 
were often outstanding. Yet their classmates in law school 
also enjoyed success as an undergfaduate student. The 
competition in law school is a competition among the 
winners of previous Academic joustings*. 

For many law itu^nts who actually earn Etelow-average 
grades, or who even fear that they will not earn grades that 
will place them at tfie top of their law school class, this sense 
of failure" 1 can trigger serious pfsychdlogical 
consequences. 77 It is possible that the shock of below- 
average grades will be greater for students who have gained 
admission to the very top law schools, as measured by their 
applicant/acceptance ratios. Yet all law students who 
successfully complete their legal studies at these selective law 
schools can be expected to be good lawyers, Indeed, the 
entire admissions process is designed to assure this result: 
Thus, assertions that students who earn below average 
grades will be incompetent attorneys, or even that these 
students do ngi deserve to be in a particular law school, ar6 
completely unwarranted. The simple fact is that if these 
particular below-average law students were replaced in law 
school, other students would stand in their stead in the 
bottom half of the class. 

All too often recently great significance has been attached 
to the f^that minority law students, on the average, then to 
earn grades that place them in the bottom half of the class. 
Some assert that these' below-average grades are proof that 
minority students are "less Qualified" than rejected white 
applicants. Yqt the bottom half of all law school xrlasses is 
almost certainly made up mostly of white students. If all 
minority students were eliminated from law school there 
would simply be white students earning the grades which 
minority, students are now earning. No amount cff selective 
admissions will ever eliminate* the bottom half of the class. 

1. "bverprediction" and Below-Average Grades 

A more confusing aspect of the fact that minority law 
students tend to earn bejow average grades has been a series 
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of findings thcit minoritv/ra\v students; grades .are slightly 
"overpredicted" bv the LS AT or by a cpmbined formula/* 
This has led some to conclude that the LSAT is not biased 
against minority students.' 1 '- This result has e\ en .prompted 
sdme»tQ claim that tests which "overpredicf minority glides 
are biased in favor of minority , students. VM \et the 
phenomenon of "overprediction" is merely a result oHh^ 
fact that minority students tend to earn below-average 
-grades in law school/' 

The statistical effect can be understood by analvzing the' 
, extreme example of a completely invalid test. Such a test 
would give no. ii^ojmatiofi aBout future academic ' 
performance. On^'would have to assume that the applicant 
with the highest test score wilUchieve only average grades;, 
so too vvjth $p applicant scoring lowest on *4he test. If. 
however, one grpup of studeats achieved below-average 
grades, their graded would have been "overpredicted." The 
recurrent finding of "overprediction" is therefore, a 
predictable rejection of the facr that ceftaig population 
subgroups achieve below-average grades. * 

The confusing nature of the **ovelpre r diction*' artifact can _ 
be ; illu{trated b> considering a prediction process.' based on. 
the roll of dice, with the added facuhat-the dice are loaded - 
against black*candidates so that their average roll v^ill >e 
below the average 'roll of whites. The; dice would give no 
information abotit any candidates likel> performance,^ but 
so long as black Jtfud^nts earned be lowjave.njge grades tjjeir ' 
grades, would be^'overpredicted" by the white or commq^ 
^ regression Kite anfl two sepai'ate parallel regression Hires— 
*bett\ perfectly ho'riz^ntiri — would mtfre 'accurately predict 
the performance of members ofreach separate racial groups 
,This effect is'iiiust rated on Figure JI. We vvoujd hardly label / 
.the loaded dice as biased itijav or oftlac^eandidates.Tnefel 
' because they "overpredictecl" their eventual grat 
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White regression line denoted b> 
Black regression line denoted b\'.l 
Common regression line denoted b\t 
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The artificial nature of ^ovcrpredictiorV' findings qan be 
further illustrated with a test having a .50 predictive %alidit\ 
for a subsequent test. ^ Iodeed, with the .consciously 
symmetrical results displayed jn Figure III, the 
"overprediction" result is 'inevitable despite .the seeming' 
fairnessof the score patterns.*- 



figure i\ 
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Pretest Groups 
13 



Prediction 



Jo Mean 
Pretest < 
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Posttest Groups 




In Figure IV the "regression to the mean*' process is, 
illustrated in both directions. Since the data was designed to* 
be symmetrical, the regression effect from Pretest to Posttest 4 
is the same magnitude as the opposite time-frame from 
Posttest to Pretest. The finding of "overprediction" is a 
restatement of the regression to the mean effect "when 
students with below-average grades are compared with their 
predicted grades based on test scores. This^ffect occurs for 
all students, regardless of race, but are typicallv reported 
onlv for subgroups composed onlv of minority student. The 
impression is therefore left that "overpredittion" is a 
particular effect attributable to the interaction of the test 
results with various racial groups, vtfhen in fact the same • 
finding of "overprediction" should be exptfcted for any group 
of students who actuallgoU^ below average grades. 
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Finallv, actual data Involving a comparison of sexes rather 
than races illustrates that students earning above-average 
law grades are "underpredicted" and those earning below- 
average law grades are "overpredicted" by a combination of 
UGPA c&d LSAT. The data art? displayed in Table VIL* ? 



TABLE VII 
PREDICTED AND ACTUAL GRADES' 
FOR WOMEN STUDENTS 4 * 









Predicted 
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Actual 


Minus 




Average 


Average 
Grade ^ 


Actual 


School 


Grade b 


Grade 


„ A 


50 4 


50 8 


-0.4 


B 


49.2 


47 1 


2.1 


C " 


50. 1 ,f. 


49.7 


0.4 


D 


49.7 V.f 


5f 1. 


-1.4 


E 


• 50.3 


52.7 


. < -2.4 


F 


50 0 


< 51.7 


' -1.7 


G» 


50 6 


• 49.9 


* 0,7 


H ■ 


50 5 


5(1.8 


-0.3 



a The predictions are*6ased on UGPA and LSAT. >using the 

<- combined group of men and women in each school. * 

> f 

h Grades were soaled to have a mean of 50 and a standard deviation 
of It) for the total group of students within each school. 
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Since findings of '"overprediction ' are more properly 
understood as reflections of the imperfect prediction of tests 
or formulas rather than as evidence bearing on their racial or 
f Cultural bias of tests, it isjunfortunate that this research 
design has befen pursued so many times when the results are 
so predictable. It is even more unfortunate when the results 
of such research are used jo lav to rest claims ot test bias or. 
• ^ more shockingly, to claim instead that the test is biased in 
favor of a group when that group's performance >is much 
worse on the test relative to the 'group's performance iif 
school To use these results to require higher test scores from 
lower-scoring minority groups in order to- achieve U^qual 
chance of admission merely adds insult to injury/ ' 

/ 

2 "Preference ' ' and Belo w -A \ erage Grades 

It should be noted that the existence of a "preference" 
during the admissions process cannot be proven by the fact 
that a certain racial group of students earned below-average 

^ grades. Such a "rule for establishing the existence of a 
.- preference would produce perverse results. For 'if 

. "preferential" admissions wer6 prohibited, with the 
existence of preferences identified b> reference to Die 
average grades earned b> various racial and ethnic groups, 
then no one from the below-average group would be 
permitted admission until most of the group were eligible for 
admission because th^members of that group were expected 
?o earn above-average grades. This rule.would penalize the 
^best individuals in the below-average group because of their 
group membership. In addition, the average performance in 
college of the excluded group might be expected to drop 
because of the lack of apparent opportunit v for admission to 
law scHool. , . 

A related problem involves "precliciing" that cerium 
, student^ will earn below-average grades and rejecting their 
applications on that bask As this discussion has indicated. * 
ag admissions policy designed to admit onlv students 
predicted to earn abov^-aventge -grades is doomed to 
inevitable Tailure in cxuctlv one-hall of the cases. Since thos^ 
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who withdraw from law school are often thosfc who have high 
predicted grades but the wrong 'personality temperament 
which is ill-suited to law school .(See $II-C.)*not even 
attrition rates can be necessarily reduced b> placing greater 
weight on predicted-first-year-average during the admissions 
process. Instead, an admissions process which includes more 
factors- than merely predicted-first-vear-averages must be 
relied upon to achieve important goals being pursued bv the 
law school and needing attention in the legal profession. 
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VII. Race-Conscious. Evaluation of Admissions 
v Prerequisites 

This report has discussed the consequences jof conducting 
admissions programs to law school without including the 
racial and ethnic background of candidates in the evaluation 
of admission prerequisites. A wide varietv of evidence 
suggests that minorit) candidates will be unfairlv handicapped 
* in their legitimate admission opportunities *bv a race-blind 
admissions, process. This chapter will review a variet) of 
adjustments which could be made in the evaluation process to , 
remove ^Bfairness against minorit) "applicants. As will 
become ev idem in this chapter, there is considerable latitude 
available to individual law schools in devising adjustments in 
the traditional evaluation process and even in formulating a 
coherent definition of "fairness"- in the admisjjjbns process. 
No single evaluation process or definition of fairness can 
command paramount leg7TTfhac>. .Whatever choice is 
eventuall> ? made b> an individual school, itmust be madewth* 
the recognition that another choice was passible. Thischapter 
will roerel) .describe various options" and suggest the 
background information which would support feach option s 
selection by a particular law school/ 

A. Adjusting the Admission Index of Minority Applicants 

r As indicated earlier (see §l-A) Admission Indices which 
combine LSAT scores andJJGPA into a single number are 
currently used bfy most law schools. These Indices apparently 
have their greatest impacftftring the admissions process at 
the goint when they ar/ usecf to divide the applicant pool 
into subgroups, with one subgroup designated as "presump- 
tive admit/' another as "hold'* and a third as "presumptive 
denial." In sc>me law schools, only the middle groyp of 
applicants receives individuaNattention by "members bf the 
admissions committee, those in the top and bottom category 
are automatically accepted or rejected on the basis of their 
Index numbers. 

The typical procedure of dividing the applicant p6ol onihe 
basis of an Inflex number is a reaction- to the widely-dis- 
cussed deluge of applicants which many law sthools must 
ccommodate. Yet, at the same time,. making significant 
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decisions on the basis of a single Index number is a policy 
fraught witTi potential error. When it is recognized that an> 
Tndex which combines LSAT and UGPA will have a signifi- 
cant adverse impact on the admission opportunities of 
minority applicants, th$ question arises whether there is a 
principled basis for adjusting Ijidex numbers after recog- 
nizing the racial or ethnic background of the applicant. 

An adjustment of all minority applicant^ Index numbers 
woufd be justified b> the joint recognition tir^he Index has 
a low predictive validity and that their lower average Indices 
are a reflection of prior societal discrimination against cer- 
tain minority groups. Mr. Justice Powell rejected the general 
justification of race-consWous admissions programs as reme- 
dies for p'ast societal discrimination: such discrimination is 
"an amorphous concept of injury that ma> be ageless in its 
reach into the past." 1 This section, however/seeks to esta- 
blish a principled basis for limiting Index adjustments s\ that 
no plausible charge can be brought that minority gteup 
applicants are being given the benefit of adjustments which 
exceed those -which would be justified on the basis of past 
societal discrimination. Two major adjustments models have 
'been published ^ich meet these criteria. 

1. The Thorndike Model ' ! • , 

Robert L. Thorndike published the first widely discussed 
model for adjusting admissions criteria for minorit) group 
, applicants. 2 He suggests that "the qualifying scores on a test 
should be set at levels that will qyalify applicants in the two 
. ' 1 groups in proportion to the fraction of the two groups reach- 
ing a specified level of criterion performance/^ Since the 
typical criterion used in law school validity studies is first 
year grades, a Iawj>chooI could establi ;h k particular law' 
school* average w^iciTit'TrDft^ered indie itive of a student's 
"succes^ or "failure" in law, school. THis may not be the 
same grade" as the 'established "passing" grade at the law 
* school. . 

One way of understanding the Thorndike model is to 
recall tjie hftx^hetical perfect admissions process (see§II-A) 
O in which th£ imSbffect.Wedictive powers of admissions cri- 
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teria was avoided. A similar goal is involved in the Thorn- 
dike model, in which various groups are affected 6> the low 
predictive validit} of admissions criteria. The model 
demands: "Select as many members of each group as would 
have been chosen il performance could be observed at time ot 
selection." 4 + 

To use Thorndike's adjustment procedure, a law school 
would select the particular law school average, determine the 
percentage of minoritv students,who have met or exceeded 
that standard in the past, and also determine the percentage 
of white students meeting" or exceeding that standard. Ad- 
missions criteria should be used t© admit applicants to a 
particular subgroup according to the proportion of the two 
percentages. Lf fifty percent of the minority students have 
succeeded and eighty percent of the white students have 
succeeded: then the^acceptance rate for minoritv applicahts 
should be at least 7ive-eighths qf thcs acceptance rate for ' 
white students. If .two-fifths of all white applicants will be 
accepted, for example, then at Least two-eighths of all minor- 
ity candidates must be accepted to use the selection* criteria 
fairly under Thorndike's model. : 

To apply the model to the slight!) different problem of 
dividing the applicant pool into three subgroups, modifica- 
tions can introduced. To divide applicants into a "pre- 
stimpfjfce t*dmit" ar$ a "hold" category a law school grade 
4 corresponding to the dividing line between H^two cate- 
gories must' be selected, the proportion of minority, and 
white applicants previously exceeding 'that line must be 
determined: and an appropriate, adjustment of the propor- 
^ tion of applicants placedMn the "presumptive admit*' c^te- 
| gorv should be made to equalize the likelihood ^selection 
♦ given previous success of members from the same racial or* 
ethnic group. To divide applicants into a "hold" and 
„ "presumptive deny" category, a simitar process should be 
Ibllowedjb) establishing a second dividing line based on lefw. 
school grades and calculating the proportion t)f applicants 
from each racial or ethnic group^o be placed into the "hold" 
category., > „ 

■ Iushould be noted that the percentages of each racial on 
^ ethnic grtfup placed in different applicant subgroups may 
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differ, as ma> the' relationship among racial or ethniCjgroup 
percentages when the two di\ iding lines ate compared This 
is Because the proportion of applicants from each racial or 
ethnic group placed in each applicant subgroup will depend 
upon the.actual performance of members from that group in 
law school during previous years. Since there is no reason- to 
assume that the proportion of students falling in each cate- 
gor> of law school grades will be comparable, the proportion^ 
placed in each applicant sJpgroup will vary accordingly. 

2 The Cole Model 

-4 

Naacy S'. Cole has developed a second widely discussed 
^model for adjusting admission prerequisites from various 
racial or ethnic groups Her model is similar to Thorndike's, 
but diverges even farther from the results wriat would follow 
from simple adherence to admissibns criteria/ She suggests 
"that for both minority an/Sf majority groups whose members 
can achieve a saiisfactory criterion score. . .there should t?e 
the same probability of selection regardless of group mem- 
bership"" Since a large number of applicants compete for 
limited spaces based on admissions criteria with imperfect 
predictive validity, some students are selected who ultimately 
perform -below a chosen standard, others are rejected who 
could have exceeded that standard if selected. Cole requires 
that the probability of being selected jf su^ccesful be indepen- 
dent of group membership; 

As with all admissions formulas, previous performance is 
used to choose current admissions policies. If selection 
standards are set so that eighty percent oi the successful 
students of one group would be placed in a particular appli- 
cant subgroup, but only fifty percent of the successful 
students from another group placed in that subgroup.' the 
selection criteria should be adjusted until eighty percent of 
the second group would have been placed in that particular 
subgroup. 

£ole argues for her conditional probability model as 

tollpwsL * - < 

In many situations the rights of potential!) successful applicants to 
ta|rness\hou!d*be ot primary concern. Under the conditional pro- 
bability model such applicants arc guaranteed equal chances of 
selection regardless of group membership This procedure places 
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the burden of improving selection on the selecting institution and 
even allows for the»use of differential predictors in different groups. . 
If a test tends to vvork poorly 4 1n predicting criterion scores for 
minority members, under the conditional probability model the 
~ selecting instituion must compensate for the poor predictors bv * 
selecting more, not fewer, minority students " 



3. Practical Implications of Thomdike and Cole*Mbdels 

Cole argues for equal chance of selection giver] success; 
Thorndike argues for equal chance of success given selec- 
tion. Cole's standard is usually more fav.orable to minority 
students than Thorndike's, while both standards typically 
produce more minority admissions than -would . strict , 
adherence to admissions criteria. The definitions diverge as 
the average score gap between the two groups on the pread- 
missions variable increases, and as predictive validity 
decreases/ For a variable such as college grades or standard- 
ized test scores, then, on which one racial group scores 
considerably below another group, very few members of the 
lower scoring group will be selected on the basis of that 
variable, whereas a much larger proportion of the lower 
scoring group should be selected based, for example, on 
their ultimate ability to. perform well in school. 

The practical benefits flowing from, resort to the Thorn- 
dike or Cole model are significant. For example, at fifteen of 
sixteen colleges, an application of Thorndike's model would 
result in the admission of more minority students than would * 
be admitted under strict adherence to scores on the SchOlafs- 
tic Aptitude Test (SAT). At one of these colleges, less than 
eight percent of the minority applicants would have been 
accepted on the basis of SAT scores. Using Thorndike's 
adjustment for actual college performance, however, results 
in. Over forty-two percent being accepted. 9 
* The De funis case 10 prompted a study which produced 
similar results when applied to law school admissions. The 
study> applied reasonable assumptions to an admissions 
process modeled after that of the University of Washington 
School of Law., With no adjustment for race, a minimum of 
none and maximum of one minority student would have been 
^ selected on the basis of predicted grades derived from a 
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combination of college' grades and. scores on the LSAT. 
Applying fhorndike's model, a minimum of four and a 
> maximum of eleven students from the minority aroup would 
have been selected. Applying Cole's model, a minimum 0 t 
eight and a maximum of eleven students from the.minonty 
group would ha\e been selected. 

4 Criticism;, vt Thorndike and Cole Models \ 

AS empirically demed standards, Thorndike 's and Colels 
models offer the advantage of reducing the need for adjust- 
ments of admissions criteria as the number of quahflecT 
minority applicants increases." as^the performance of minor- 
it) students admitted to college 0 r professional schools 
improves.'-' and as cultural bias in standardized tests is eli- 
minated. Of course, futufe professional performance, not 
future academic success Jnay be the best benchmark foV 
evaluating the fairness aria appropriateness of.an admissions 
program. Then the validity of current, admissions criteria 
likely decreases, and the need to employ a Thorndike- or 
Cole-type model to adjust for this invalidity increases. 

Several criticisms have nonetheles s^^, l eveled against 
these models. Both models are* log hh applicable 



according to one criticism. Th'ey'botnHKn admissions 
criteria of imperfect validity applied 'fm&Spup of students 
scoring below average on those 'prereqfHites. Thus, they 
could be invoked to improve the admissions chances for any 
group of students, even if that grolip has suffered nb history 
, * of discrimination. 1 " However, prior societal discrimination 
would provide a ready justification formakmg pragmatic 
limitations. The Thorndike and Cole approach could be 
, limited to minority groups who have suffered prior discri- 
mination. Thus, the "overbroad", criticism should hot be 
) allowed to hamper the limited efforts educational institu- 
tions can .make to assist those with the greatest claim to- 
fairness. 14 

A somewhat different criticism involves the claim that 
some groups benefiting from affirmative action will actually 
lose under the Thorndike model: This would occur if 'a 
minority group scored above the white pajonty on admis- 
^ sion prerequisites and on school grades. It has been claimed 
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without' evidence, that this would be the case fo? Japanese- 
Americans*" However, the evidence* produced in the 
Gannon srudy included in this volurn.e indicates that Japan- 
ese Americans with UGPAs. equal to those of whites gra- 
duating from the same college earn LS^T scores that are 
actually below those of the white students. Thus, the undoc- 
umented assertion th#t these students would be harmed by 
the Thorndike model remains to b£ explored. In no case 
should an) manipulation of the admissions process be used 
to harm a particular subgroup of the population. While those 
previously benefiting from "traditional" admissions proce- 
dures will have their advantages eroded as the procedures 
are adjusted, this general result should be shared~t?v all those 
affected. No particular subgroup should bear #n unfair 
urden. 

Thorndike and Cole have also been qnticized as nof sug- 
gesting the same outcome, when only grades and test scores 
are evaluated, if the goal is -to reject the unsuccessful instead 
of selecting the successful. ! * This criticism is in^pposit^ in a 
situation such as that in law school admissions, where all 
accepted students from both majority and rtiiflority groups 
are Considered fully qualified. 1 " Indeed, every law school 
claims to have rejected applicants considered to be .fullv 
qualified to study law. Here the concern is,with^electing the 
"best qualified." Even when the issuers determining those 
applicants to be placed in the "Jiold" category, the concern 
ought to be in avoiding errors resulting from placing appli- 
cants into -the "presumptive deny" category unnecessarily. 
Such a placement is the probable forerunner to outright 
rejection and an eiVoi in that placement v\ould constitute a 
decision to avoid even scrutinizing an applicant's file when 
that applicant could, in fact, have successfully completed la\V 
school if eventually admitted. The' very purpose of^the 
"hold" category should involve erroneously placing candid- 
ates who will eventually be rejected into the category. This 
will afford admissions officiaJs.an opportunity tp intelligently 
make a rejection decision. y , 

A more direct response to this criticism combines the 
definition of "acceptable" perforrrfance in law school with a 
realistic'view of the admissions process. Since all law schools 



•ERLC 



24& 



TOWARDS -\ DIVERSIFIED/.LEG-\L PROFESSION 



/ are rejecting some who arejully qualified to study law. the 
definition of "acceptable" performance is regulated by the 
supply of applicants and available places in th^first year 
class. If an admissions official were^herefore io define 
"acceptable" as that level of performance which would admit 
only enough applicants to fill the class, the paradox whereby 
the goals of accepting jhe successful and rejecting the 
unsuccessful are incompatible actually disappears.'" A* long 
as a definition ot "acceptable" performance is set so that a 
surplus of accepted students does not result, the paradox 
does not arise. The ThorndikeViodel' then requires that 
different groups be treated so that they are not harmed bv 
the imperfect predictive validity of admissions prerequisites. 

The mociels have been criticized because they not 
yield the degree of increased selection of disadvantaged 
persons thought desire^bfe in some situations. " |y This criti- 
cism stems from hypothetical simulations compared with 
actual admissions at the University of Washington School x>f 
Law during the pendancy of the DeFunis case.-" Thus, the 
models can be expected to urrequivocably increase minority 
admissions^opportunities at schools without the affirmative 
action programs comparable to the University of Washing- 
ton's. On the other hand^31 law schools account for 53 r i^of 
the minority law students.-' For these schools, it is possible 
that ( the mpdels^will not completely justify the scope of their* 
previous successes. Only detailed examination of these par- 
ticular schools can answer tfiis possibility. If it were t^jb case 
that 'a particular law school exceeded, the minority admis- 
sions which these models require, there are additional 
* models included in this* Report which go beyond .the sug- 
gestions of Thorndike ahd Cole. 

In general, however, the decisions of each law school need 
not be measured against a national standard. In other words, 
not all schools need to follow the same plans for the same 
^ reasons. Schools with greater success in minority admissions 
need net be reprimanded* for their unusual success. There 
needs to be a place for schools which are able to achieve' a 
favorable atmosphere for minority law students and perhaps 
gain a reputation as a school particularly attractive for such 
students. Indeed, it is more than ironic that Martin Luther 
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King, Jr. School ol Law is now' under a permanent injunction 
against' considering the race ot applicants during the admis- 
sions process pendtng the appeal now before? the California 
Supreme Court." Onlv when all law schools can be congra- 
tulated tor doing their share in integrating <jfe profession/" - 
should questions be raised that some schools f ire doing 
than their share. / ' \ 

A final criticism may possibly be leveled at the Thorndike 
.and Cole models Since the models tail to determine the 
extent ot the current effects of past discrimination on minor- 
it) students' academic 'achievement. -excessive adjustments * 
might be made in preadmissions criteria that were not 
limited to compensating for societal discrimination. But 
Thorndike and Colc^depend on the academic performance in 
the selecting law school *>f previous!) admitted minority 
students whose* own performance is also likely to have been 
adversely affected by past discrimination, thus, neither 
model will completely compensate' for that past discrimma- • 
tion. The compensation afforded by these models will tall far J|p 
short of excessive 

B. Adjusting the LSAT Scores of Minority Applicants 

> ' T\£ e preceding discussion of the Thorndike and Cole 

adjustment rrjodels can apply equally to adjustments of 
UGP/^. LSAT or Admission Index numbers. All that is 
necessary to invoke their application is a recognition that 
their predictive validity are low and that the minority 1 
applicants* apparent qualifications are deflated by the 
lingering effects of societal discrimination... 

Some schools may choose not to use these models for a 
variety of reasons. Among them would be schools which 
1 have not had sufficient prior enrollment of minority law 
studepts upon which to bjse adjustments For those ' t 
m rschools. {he initial acceptance >t the first few minority 
W applicants will have to proceed without the benefit of these 
models. Other schools may be reluctant to limit- the 
adjustments to prior performance pi minority law students 
• because they tear that the uncomfortable atmosphere which 
the first cohorts of minority students experienced may have 
depressed their grades. For those schools, basing future 
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minority admissions dn past minority performance would 
only perpetuate the prejudicial stereotypes which had. 
already, deflated the grades of previous minority students. 
Finally, some schools may conclude that both L'GPA and . 
• LS ^ T J£° res of minority applicants should be adjusted ' 
becauseffhey have low predictive ability and the lower av^r- • 
age indicator, among minolyty applicants is undoubtedly 
due to the lingering effects of past discrimination, Yet these 
schools may also conclude that cultural bias in the LSAT 
meaps that test scores need to be adjusted to a greater 
extent than UGPA. Indeed, some schools riav decide not 
to adjust UGf A according to either the Thorndikdor Cole 
model, but nonetheless decide to adjust LSAT scores be- 
cause of identifiable cultural bias on the test. 

Whatever their stated rationale, many schools appear to 
be placing less weight on test'scores in evaluating minority 
applicants. In a survey of admission practices among col'- 
leges. gratJuate«and professional schools -"-the major shift in < 
dealing with minority ' applications is awav from heavy 
reliance upon test scores, but not away from grades and the 
same admission requirements " This Report is intended to 
provide sound rationales for this already prevalent practice 
of deemphasizing test scores and to provide benchmarks 
against which the adjustments can be measured. 

1 . Counting the Xumber of Biased, Queuiom 

It might seem attractive to attempt to adjust scores on the 
basis of the number of identifiable biased questions on the 
" LSAT. Yet this solujion is neither practical nor'Aecessanly 
attractive. It is f\o\ practical because the repor4d / score's 
from different"* forms of the LSAT are "equated" to ifceount for 
differences in the difficulty of, different forms A given 
number of right answers will translate into 'a* different 
reported score on vinous forms Thus! a given number of 
* biased questions will affect the reported scorevorv various 
torms differently. ; > 

This solution is not necessarily attractive because it 
ignores impo'rtant elements of the biasing process. The gen- 
eral reputation of the LSAT among minority candidates can . 
affect, individual student's attitudes and ultimate perform- 
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^ ance ^during the <actuaL testing situation. The speed vvith 
which the test must be completed can*cause candidates to 
skim questions, or to deliberate but not finish the test. Firt- 
'ally; the presence of questions, sentences or rqadinjj pas- 
sages which Increase the anxiety le\el or flecrease the con- 
centration of minority candidates can deflate total LSAT 
scores beyond any effects direct!) traceable to wrong 
* answers on a particulacjquestion. Thus, rather than suggest- 
ing a method lot fine-tuning the adjustments for cultural* 
bias, counting the number ot biased questions underestim-- 
» ates thfc ettects ol cultural bias on total test scores and 
produces ad lustments v\hnh*\ar\ trorn one torm ot the LSaVI 
, to another 

- A'djihtmg LSA 7 Su>u>\ on the Basis of C ulk^e (mules 

Schools ma> wish to adjust the LSAT scores of all minor- 
ity applicants until there is a national pattern ot results to 
indicate that earning a particular L CjI^\ or a particular USA I 
score is equally difficult- for members of \anous cultural 
groups. For example, using the data in Tible II in Chapter 
HI. it is possible to identify 'particular l^GPA and LSAT 
levels which" are equally difficufTtor white candidates to 
achfe\e. In particular, the reader wjll notice that 40 percent 
of the white and unidentified applicants to law school in 1^76 
earned 0GPA*> of 3.25 or above % Similarly. 37 percent 
' earned LSAT scores of 6(H) or above. In contrast. 13 percent 
of the black applicants had UGPAs at or above 3.25; 
whereas only 3 percent had LSAT scores abme 6(H). The 
scores oUhe entire black applicant pool could be adjusted 
upwards until 13 percent of the black applicants had LSAT 
scores at or above 6(X). Schools might choose a different 
UGPA as the benchmark for anal>sis:\ihd some mav^rgue 
that the adjustments ought riot to be linear. «but the 'general 
( m concept of making grades or test scores equally difficult to 
earn regardless of group membership ls a Rationale which can 
support adjustments schemes similar to the one outlined 
here. 

Some schools Q)a> wish to further refine .such an adjust-' 
ment scheme on the basis of experience at their own mstitu- 
tibns, For example, if there are particular undergraduate' 
institutions which annually supply a considerable number ot 
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applicants to\T^ngle law school, with a reasonable represen-, 
tation of maturity applicants from that college, the • law 
school'may wish to compare the UGPAs and LSAT scores of 
f applicants from the same college with different cultural 
backgrounds. If the evidence re 1 ea J s that applicants trom the 
same college with different cultural backgrounds earn widely 
disparate LSAT scores Respite having similar UGPAs, the 
law school may wish to add a certain number of points to thq 
.LSAT scores of minority applicants from all colleges on the 
assumption that the experience of students form a few 
colleges with similar UGPAs is a Reasonable benchmark for 
measuring the ftias, ol the LSAT The adjustments 1 would 
add pointy to the LSAT scores of all minority applicants until 
the score gap between applicants from the same college w,ith 
similar UGBAs was eliminated. The investigation has 
requested information about the four largest feeder-schools' 
from individual law schools.;* The information . received 
from cooperating law schools is being analyzed by the inves- 
tigation staff to see it any patterns emerge tn averge score 
gaps among various eunuial groups '{See Gannon studv ) 

In both ot these suggested adjustment models, one based 
on national data., the second based on data from individual 
feeder-schools to individual* law schools, the bt;nchm'ark tor 
adjustment is the already -known information about CGPAs 
among applicants. The two most important prerequisites to 
law school admission are adjusted until they present equa) 
barriers to all cultural groups. Such. an adjustment rationale 
avoids jhe pitfalls ot adjusting test scores '^n the basis ot 
regression equations designed to predict first year law school 
grades. The problems associated with developing adequate 
prediction formulas have already been elaborated in Chapter 
V Precise adjustments in LSAT scores based on„such form- 
ulas cannot pretend to avoid these general problems with 
prediction equations. Indeed, some adjustments based on* 
regression equations would actually require minority appli- 
cants to earn higher LSAT scor^ than white applicants in 
order to earn an equal opportunity for admission : " 

C. Evaluating LSAT Scores While Reviewing Individual 
Applicant Files ' ' 

. Thus far. this chapter has discussed the role ot t LSAT 
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•scores in dividing* the applicant pool into subgroups. Once 
those groups are designated, individual scrutiny «of appiica- 
* tion files is Conducted' by the director of admissions and 
w members of the admissions committee. The personal eval- 
uation serves a different\inction than the previous mechan- 
ical division of the applicant pool into subgroups. The orig- 
inal division was justified as an impersonal mechanical pro- 
cess becfluse of (he large number of applicants. The subse- 
quent evaluation of individual files is conducted after ja' 
manageable number offiles has been placed in a particular 
category. Thus, the individual evaluation offiles occurs-after 
the problem of too many applicants is reduced by the orig- 
inal categorization of applicants into subgroups. * _ 
Two quite different conclusions might be reached about' 
the value of LS&T scores during the personal evaluation of 
files. On- the one hand, some schools may decide that all 
applicants placed withrn a single sub^oup are essentiajfy 
equal an the basis of their numerical indicators. These 
schools would claim that other factors will-form the basis for* 
an acceptance /rejection decision. It would be reasonable tor 
these schools to delete information about LSAT scores and 
Admission Indices from the application files during the eval- 
uation process. It might alsqbp sensible to delete UGPA. 
but 'evaluators will doubtless be interested in carefully re- 
viewing transcript information vfrhich inclVided the gVades 
earned in individual courses and the trend in grades over the 
four-year college experience. The LSAT sco/es 6f candid- 
ates will not provide comparable information about the" 
candidate's undergraduate experience. Thus, hies could be 
reviewed in a meaningful manner without Information 
reflecting LSAT scores. This process would avoid the need 
to adjust LSAT scores during the evaluation process/ It- 
would also make the claim of the school that other fact'ors 
were determining the admissions/rejection decision appear 
to be accurate. 

On the other, hand, some schools may conclude that the 
LSAT is,a trigger for further in'quiry into ah applicant's file_ 
This will be particularly true for those applicants with discre- 
pant predictors. Admission officials will be^ prompted to 
explain the discrepancy between the applicants UGPA and * 
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LSAT score on the basis of additional information in the file. 
' '"Ideally, the LSAT scores would be valuable here, not for . 
. their absolute scores, or even v for their relationship with 
otjier scores of other applicants, but for their ability to * 
prompt careful review of an applicant's file. It is* riot clear 
^ which piece of information in the file will govern decisions. It 

_,is possible that a low LSAT score will cast doubt on a high' 
grade, or vice versa. No absolute rules can be established. 
What is important to realize is that each applicant is being 
% evaluated as an individual at this point. The relative ranking 
of applicants or/ particular indicafc^rs is less important than 
the overall picture of the applicant.vvhich the various -indica- 
tors portray. Thus, whether or not LSAT scores of minority 
applicants have been adjusted 'will not be as crucial at this 
~ stage, if one can be.confident that decisions will be based on 
indiv idual rev iew offales rather than on a further comparison 
of relative scores on the LSAT. 

D. Separate Evaluations of Minority and Majority Appli- 
cants , 

Once the 'admissions process has reached the stage at 
which individual files are reviewed; the t>pe of information 
reviewed will affect the type of review^conducted. There may 
be many factors, such as a commitment to serve disadvantaged 
coflimunities, which will be important to the law school's 
mission but require a detailed review of the applicant's file to 
verify the sincerity of the commitment. In other cases, lead- 
* * ership qualities will be sought^but the character of previous 
leadership activities must be evaluated. Finally, a school may 
give candidates an opportunity to Appear during a personal 
' interview to improve th£ admissions ppQcess. 

Whenever sensitive personal information is considered 
during the admissions process, there is a concern that/the 
information be accurate and that its consideration be free 
from any potential taint of bias. It would be reasonable for 
Jaw schools to conclude that the be^t way to insure both of 
the goals is. to assign the responsibility of reviewing files of 
applicants fromxertain racial groups to individuals who are 
themselves members of the same racial groups. This assign- 
ment will reflect the recognition that the best information 
will be elicited during such a review /interview process. It will 
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not indicate that members-of certain racial groups are being 
given a "preference" during the admissions process.' Instead, 
it will reflect the fact that the majority "of \jiiite, applicants 
have traditionally enjoyed the review of theirfjles by white 
officials -who can understand their backgrounds, ' their 
^accomplishments, and £an conduct informative interviews 

* with the white applicants. Minority candidates will be 

) afforded" the same benefit when members of their own • ' 
population subgroup conduct the review of files. 

It should be noted that this opportunity to maintain separ- ' 
ate admissions subcommittees does not flyJn the face of 
Bakke, which the popular press has characterized as outlaw- 
ing Quotas." Thi^is "because the rationale for the separate • 
reviewing bodies jnvolves a quest for. the best information 
with which to select the tjest law students. It does not arise 
from a need to afford certain groups a "preference" in the 
. ' t admissions process. Instead, since subjective information 
will be included in the admissions process, tfibse best able to 
exercise informed judgments about candidates will be given 
the opportunity. / • 

* * * 

E: Disregard of LSAT Scores * 

There may be those who will conclude that the LSAT 

- creates more confusion than it eliminates. While the original . * 
rationale of the LSAT was to put applicants from a variety of 
background's on a common footing, this report has suggested 
that the LSAT isjhot systematically xeJated to other admis- 

* * sion prerequisites. Indeed, most law school classes aTe typi- 

* fied by student bodies with discrepant pfediptors. Moreover, 
the vagaries of combined formulas , used to rank applicants 
vitiates the rationale that the LSAT is a common standard, 

- since the vanfty of formulas combining LSAT scores and 
UGPA introduces a more mystifying instability in the adrfiis- 

. , sions process'from law schjool to law school. Finally, insofar 
as the LSAT is useful in triggering a careful review of files, it 
might be argued that careful review should be afforded to all 
applicants. As it is, some candidates gaift admission while 
avoiding careful review of their files because their Index 
-number is sufficiently high % while qthers are summarily re- 
^ jected without being given a capful review which might 
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- otherwise justify their admission. Some Inay consider the 
process fairer if all candidates were given a careful review of 
their files. The LSAT should not sWeld some from this i 
.Scrutiny and it should not be % depended to trigger 

scutiny of other fifes. * • 

However persuasive these rationales .for disregarding the 
LSAT scores of candidates may seem, the first obstacle to 
disregarding the LSAT is the ABA Accreditation Standards 
r Jorylaw school which requite the use of the LSAT., 27 It nray 
' • be appropriate to consider ameFrtSTr^hljese 'standards to 
% allow a serious experiment to be conducted involving admis- 
, sions based on factors dther than the. LSAT. Surely with the 
' * variety ot law schoolsloday, there ought to be latitude in the 
> *g methods used-for ^electing iaw students to reflect this variety of 
institutional goals. If a law school chooses tp disregard the 
• LSAT completely for some or alPof its mcomftig students,, a 
. * showing'that academic standards' have been -rfi^intained * ? 
during law school and that students continue to pass the bar 
examination should be sufficient evidence of the reasonable-/ 
. nes*> of their decision. As it is toda>. no such experiment 1s 
' possible 'among ABA-accr^iited law schools. Since only a 
# fevVschppls.can be expected to adopt such an experiment 
' 'immediately, there is little likelihood that a potential appli- 1 . 
can* withjiigh LSAT scores will be denied the opportunity- 
for admissions some law school merely because other law m t 
* • schools choose to disregard the LSAT. . , ' 

In a sense, the suggestion that the'LSAT be disregarded for 
some or all applicants at certain la>v schools extends tfTe quest 
, for diversity from a singly law school to the entire range of law 
, ' schools.. There is a trend evident currently which encourages 

all Jaw schools to follow similar admlSfions policies ^ricl even. * 
W .to use the same formula* for devising an Admissions Index. 
, * * Only after these uniform procedures have been adopted is the 
quest for a <ii.verse student bodv permitted to goJorward. It 
may wejlbe that more diverse student bodies and even rpore m 
diversity among law school will be encouragedby a decreased 
* emphasis on standardized test results. At the vefv Jeast, those 
suggesting such a course of act'iort frught not be labelled as 
, • "opponents ot academic stan#irds^' Standards will sip be 
maintained in colleges ar;d durfng. law "school itself, with the 
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bar examinations standing as the final hurdje for \ irtually all * 
law students. % 
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: Appendix A 

Requestor Information sent to all 
ABA*Accredited Law Schools 




l£ 1979 



The National Institute of Education hasvfuntf|fl an investiga- 
tion being conducted by the Rational Conference of Black 
Lawyers into the validity and possible bias the Law School 
Admission Test. The occasion for the investigation is the sug- 
„ gestion in Mr. Justice Powell's Bakke opinion that a race-con- 
' scious admissions process would be upheldf if the process were 
designed to adjust for cultural bias in standardized testing. Mr. 
Justice Douglas made a similar suggestion jn his DeFunis opinion 
concerning the LSAT and law school admissions. The current 
investigation, therefore, is design^ to compile information which 
could indicate the viability of designing a defensible race-con- 
scious law school admissions prpcess tq correct for test bias. 

This letter is a request for inform^pn which wilJ assist our* 
inquiry* into both the Validity and pp§&bte bias of the LSAT 
Since the investigation is .concerned' with national data and 
trends, rather than the evaluation of^any particufar law school 
„ admissions process, no school will be Identified in the 'report to 
be prepared fSr NIE. The identity of individual applfcants to law 
school will also remain secret. * ► f 

* We would appreciate your school providing twxo pieces of in- 

+ formation which you already have readily available: 
" L We* would appreciate a description of your admissions process, 
particularly as it relates to the use of the LSAT and its role in the 
J admjssions process. This description^may appear in your cata- 
logue, instructions distributed to applicants, or another source 
which you can identify. We would appreciate copies of these 
materials for the past three years. 
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2. We would also appreciate receiving a cop> of any validity 
studies which ha\e been conducted for your school within the 
past three >ears. If there have been* several studies, we would 
appreciate a copy of each one. If anv validity studies with in- 
formation about the race of applicants were conducted, please 
forward a copy regardless of the year it'was completed. 

Since* validitv studies are often considered confidential infor- 
mation by law schools, and since our investigation is pot interest- 
ed in probing the policies of anv individual law school, we would 
suggest that >ou may want to "sanitize" the. studies so that they 
cannot be identified with vour school. In order to reduce un- 
necessary duplicating costs, only Tables 1-4 of the standard valid- 
ity study connected bv the Educational Testing Service will be 
required to pursue'our study, 

There are also two. data compilations which you mav no^/have 
already conducted, but which should prove very informative in 
^identifying any discriminatory impact fwm the LSAT. Neither 
compilation invol4*> the admissions process of\our school — only 
some information about your applicant pool. 

Data Compilation Number 1 involves an. anonymous listing of 
candidates from your four largest undergraduate^ feeder schools. 
These four colleges are doubtless already famrliar to you since 
they provide the 'largest number of applicants to your school, m 
Worksheets are enclosed for each college and proviux space-lor 
c listing the ethnic identity, college grade point average and'LSAT 
score for each applicant. For those schools which subscribe to the 
service, a more convenient procedure may be tp duplicate the 
pages from the Extended Services — Feeder School report which 
include candidates from thes£ four colleges. Simply delete the 
name^ of applicants and the name of the college and aa^d th^e 
ethnic identity of each- candidate to the pages Please do not 
include any "admissions index*' which you have given these ^* 
students, nor any indication of whether they were admitted or**, 
^rejected. We would appreciate this information for thfc past three 
application pfenods. 

- Data Compilation Number 2 involves a modification of the grid 
which is now familiar to law'scbool admission officers The 
attached worksheet subdivides the boxes associated with a parti- 
cular combination of grades and LSAT scores Each box should 
display the number of Black. Spanish-speaking origin. White and s 
Total applicants falling wrthin'tjiat box of the grid No informa- 
tion about the admission/rejection of these candidates is request- 
ed. PJease ust a separate grid for each of. the past three applicant 
I oools- Worksheets for each year are ^enclosed: 
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Should you so request, we will provide you .vith an analysis of 
jour school's data along with a comparison of your results and* 
national trends. As* mentioned before, confidentiality of your 
data will be preserved and no law school will be identified m our 
report. 

We are grateful for your cooperation in this request for infor- 
mation. We realize that these requests constitute additional work 
for your busy staff The success of this investigation is dependent 
upon the information provided by schools such%as yours. If you 
feel that you cannot comply with all of our requests, we will.be 
grateful for whatever information you can send us. 

Very truly yours, 
ft » 

David M. White > > 
Principal Investigator 

Appendix g 

# ' Correspondence Between 

Law School Admission Investigation 1 
f -5 * and* 

Law^School Admission Services 

September 7, 1979 

Mr. Franklin R. Evans . * 

Educational Testing Service * * 

Princeton, New Jersey 08540, - . / 

UVSl mt. Evan^ 

I was disappointed tfc&t you did not meet with me during my 
trip to Philadelphia and New \{&rk on^ August 17-21, 1979. As 
you kndw I have accumulated a series of questions about the Law 
Schoof Admission Test as a result of my previous research about 
the test. I an* not aware of the published materials which c4n 
answer my questions. Therefore, whefi the opportunity presented 
itself, I sought to talk with you, since all other officials at ETS 
and the Law School Admission Council have directed me to you. 

This letter is a more cumbersome attempt to secure this infor- 
mation. Although the requests are necessarily lengthy, I wofld 
.appreciate a response af an early convenience, since the informa- 
tion requested is quite'jmportant to the completion^ an ongoing 
study of the LSAT being funded by the National Institute of 
Education. In order to meet the upcoming deadlines, I need to 
compile and analyze data as ^efficiently as possible. I have 
included an Abstract of the proposal submitted to NIE for your 
information. 
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I^order to make the exchange of information b> mail relative- 
ly convenient, J have,groupea questions according to certain cate- 
guiies uf concern: You tnaj find it ^convenienft to respond to my 
inquiries with reference to these categories so that the signifi- 
cance of the information you provide will be readilv apparent. If, 
however, there are documents which already contain this data, 
the documents would be preferable sources. 

1. Specifications of the.LSAT. a) What were the specifications 
for' the original LSAT? These specifications should include the 
significance of the scoring scale of 200-800, the importance of item 
difficulty, item-to-! ^st correlations, and efforts undertaken to 
eliminate possible cultural bias in designing the original test. In 
additibn,*background data on the norming population of student^ 
at the twelve law schools participating in the norming process, 
including racial composition of the group, would be appreciated. 

b. Has the LSAT been re-normed or re-scaled since 1948Sff 
so, information similar to that requested about the original' test 
wcmld be appreciated, c) When current forms of'the LSAT are 
"equated" with earlier forms/what aspects of the test are kept 
constant and what tolerancej for variation in these aspects is 
permitted by the test specifications? d) When new item tvpes are 
introduced into the test, wnat rationale prompts the intro- 
duction? e) What specifications exist to determine the equatabil- 
ity" of new and old item types). 

2. Scoring on the LSAT. a) How many* items are included on 
current forms of the LSAT? b) How many of these items are 
scored items? c) Haw many items on each form have previously 
appeared as scored items on older forms? d) Are all reused items 

, included in the equating process? e) How many correct answers 
must a candidate make in order to achieve a score of 400, 500, 
600, 700 and 800? If there is a variation in the numbec of, neces- 
sary correct answers, please provide this information for each of 
the administrations/forpis analyzed during 1977. 

* 3. Predfctive Validity of the LSAT. a) Wtat was the original 
estimate of the predictive validity of the LSAJ? If there have 
been re-estimations of its predictive validity on a yearly or per- 
iodic b?sis, please provide the,se. b) What was the estimate, if 
any, of the predictive' validity of college grades Earned by law 
students who comprised the original norming group for the 
LSAT? If there have been re-estimations of the predictive valid- 
ity of college grades on a yearly or periodic basis, please provide 
these, c) The Law School Validity Study Service has generated a 
formula combining LSAT and UGPA into a prediction formula 
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"based on 1973+ 1974+ 1975 entering classes at 123 law schools." 
In reviewing a validity study for one jaw school I ha\e noticed* 
that the multiplier for LSAT a'nd UGPA remains the same each 
time the formula is reproduced, but the percent weight attributed 
to LSAT and UGPA changes — one combination appears for the 
t^tal sample, another combination for one subgroup of s'tudents. 
a third for ancHher subgroup of students please explain this 
apparent inconsistency in data presented as an estimate of nation- 
al trends in validity 

d) What was the first estimatq of the predict^ c \ahdity of ti^J 
LSAT and UGPA for Bla<4£. Chicano. or other minority group 
students? If jthere have been re-estimations, please provide these, 
e) flow many law ♦schpols have requested validity studies to be 
conducted with a special subgroup comprised of minority group 
students during the past three years? 0 Ha\e there been validity 
studies which have produced a negatne correlation between 
LSAT a^d FYA for minority students 0 If so. please indicate the 
number of such* instances of negatne correlations. 
4. Cultural Bias of the LSAT. a) What procedures ha\e been 
established to eliminate possible cultural bias in the LSAT? 
When were these initiated? b) Have there been other efforts 
made from time to time to eliminate any possible .cultural bias in 
the LSAT 0 c) Is^ there a regular post-test analysis of items or 
item-types to detect different response patterns among different 
cultural groups? 

d) During the development of new items and item-types, what 
participation of minority group members has occurred? e) Are 
there specifications requiring the inclusion* of matenahthought 
likely to be familiar to members of minority group students? 
0 What percentage of items pretested on an actual foi*m of the 
LSAT are later included as scored items? g) What percentage 
the items eliminated after the pretest are eliminated because too 
many students correctly answered them", because too few students 
correctly answered them, because thesis a negative correlation 
between the item score and the total test score? h) Is there any 
analysis of the racial pattorn of responses to items in the pretest 
phase? 

5 The Law School Data Assembly Service, a) How many law 
schools have used a formula generated by the LSDAS to 
compute an Admissions Index for applicants during -the 1979 
application year? b) How many schools ha\e used the LCM in a 
formula generated by the LSDAS during the 1979 application 
ye&r? c) How many schools subscribed to the Feeder .School 
Report dming the 1979 application vear?^^Vhen did -LSDAS 
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discontinue the practice of eliminating physical education, mili- 
tary science, and practical fine arts grades from an applicant's 
computed UGPA? What research prompted this discontinuance 0 

1 recognize the tedious length of thesfc questions and the 
answers they seek. If you should decide that certain information 
can be more easily transmitted in a telephone conversation, 
please feel free to call me. I am still hoping to meet with you 
Personal interviews^arexrfteri more use(ul than written interroga- 
tories because free-flowing discourse enables flexibility in ques- 
tioning as new "information becomes available. I plan to be in 
Washington, D.C. on November 7, 1979 and would be interested, 
in scheduling a meeting during that upcoming trip. t 

I look forward to receiving your responses to these requests. 
% J 

Very truly yours, , 
David M.' White 

Principle Investigator ■ 5 

• 1 * March 4, 1980 

Mr. David M. White 
Princip&l Investigator 
Law School Admission Investigation 

2419 Durant, Suite B * i 

Berkeley, CA 94704 - , '<? # 

Dear Mr. White: . 

Many of the questions you pose in your letter are adequately 
answered in research reports that appear in the three volume set 
of Research Reports of*LSAC Sponsored Research that we sent 
you earlier. In some cases, where no specific published documen- 
tation exists, I have referred your questions to the appropriate 
professional staff. In these cases, I'have asked that they submit 
answers to specific questions to me which I. will then transmit to 
you. In the remainder of this letter, I will attempt to answer each 
question in the order listed in your letter. \n most instances I will 
direct you to available literature without comment. 

Question 1 (a). I assume by the ''original LSAT" you mean 
form WLS, the first final form of the test that wasaised aLfive 
administrationsin 1948. This was a six hour examination contain- 
ing ten operational sections and tljree pretests. Item types are 
given on page 8 of the enclosed history section of Law'School 
Q-'tssion Test Papers. I suspect that scord scale considerations 
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were discussed in early Policy Committee meetings. I assume by 
"significance of the scoring scale of 200-8001' you mean vhe 
♦ reason for choosing this particular scale. This scale is simply a 
variant of the well known "standard score" scale which expresses 
an individual score as a linear function of its distance or deviation 
from the average of all scores. In establishing such a sqale, the * 
. raw score average is set to a convenient number (in this case 500) 
and the standard deviation of r?w scores to a convenient numbgr 
(in this case 100). Normal distribution theory then would require 
that more tfcan 99.9 percent of all scores would fall within three 
standard deviations above and below the average. Ins possible 1 
that detailed specifications ds to item difficulty and level of item 
to test correlations on form WLS could be found in archieved' 
working files covering that period of the program's development. 
Standard practice for a test mat is designed to provide maximum 
discrimination throughout the score range calls for a platykurtic 
distnution of item difficulties. Current specifications call for 
items to htfve difficulty indices (deltas) ranging from 8 to 18. As 
best as I can determine there is no information available (most 
likely none was collected) concerning background characteristics 
of the students at the nine law schools who took the first e*Den- 
mental LSAT's. * F 

Question 1(b) LSAT scores have never beqn reported on any 
scale other than the 200-800 scale. 

Question 1(c). I have referred this question to the Test Devel- - 
opmertt sfaff. : 

Question 1(d). There are several -reasons for wanting to intro- 
duce new item types into a test. Among these are to increase the 
predictive validity of the test and to achieve greater item effi- 
ciency. 

Question 1(e) I have referred this question to. the. Statistical 
Analysis staff. 

Questions 2(a), (b). Current forms of the LSAT contain 155 * 
items scored tor the LSAT score and 60 or 65 items scoittfrfor' 
the WA score. The items on one section of the test are scored tor 
both LSAT and WA. The number of unscored items vanes from 
test to test. In recent torms 30 to* 45 minutes of resting wn* has 
been devoted to unscored items. 

• Question 2(c). As a, general practice in the past -several years 
"scored" items from one form of the test are not used in subse- 
quent forms of the test. There have been minor exceptions to 
this practice. 

Question 2(d). Most forms of the LSAt have been equated- 
° Of. 
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through the process of "spiralling/" the method considered most 
appropriate for tests with heterogeneous content such as the 
LSAT, GMAT, and GRg. This method requires one or mpTe 
"oId'\{on-scale) forms and one or more "new" (not* on scale) 
forms to be administered to essentiall> randoml> equivalent sam- 
ples. In practice "old" and "new" forms ape ufed at the same 
administration with some candidates 'taking an *old" form and 
others taking a "new" form. It is assumed that the samples thus 
obtained, are randomlv equivalent, that*the underlying abilities 

♦ measured by the different (old- or new) forms are distributed 
t equally in the different samples, and that observed differences in. 

rsfw score distributions are due primarilv to minor .differences in 
' the difficulty levels of the different forms. It is these differences 
that are eliminated through |he equating process. This method of 
, equating does not involve administering old material and new 
material to the same candidates. 

^Q^estion 2(e). Test* forms that were used in 1977 are secure 
forms and therefore, I am nt)t ablejo answer your question in 
exactly the way you wish. For recent' forms (including those used 
in 1977) one raw score point translates to between 5 and 6 scaled 
score points. (See. Law School Aftmtssiotis Bulletin Supplement, 
enclosed). 1 , 

Question 3(a),(b). Refer to: French. LSAC49-1, Schraderand 
Olsen, LSAC 50-1 ;> Johrison an4 Olsen. LSAC 52-2; French, 
L5AC 534; Olserf, LSAC 56^; Miller,. LSAC 63-1; Sthrader, 
LSAC 63-2; Schrader and Pitcher, LSAC 64-2; Pitcher, LSAC 
65-2;<Boldt, LSAC 66-1; Klein, Rock and Evans, LSAC 67-1; 
Miller, LSAC 67-2; Klien and Evans/LSAC 68-2; Klieri & Hart, 
LSAC 68 r 3; Linn and Carlson. LSAC 69-1; Carlson, LSAC 70-3; 
> Linn, Klein, ajid Hart, LSAC 70-4 v Reilly, LSAC 71-4; Evans 
and Rock, LSAC 73-2; PitcJ&rLSAC 73-3; Reilly &/Power$7 
/ LSAC 734; Schrader and Pitcher, LSAC 73-5; McPeek,' Pitcher, 
and CSrls6n, LSAC 74-1; Pitcher, LSAC 74-2; Carlson and 
Werts, LSAC 76-1; Botdt, LSAC 76-4; Pitcher, LSAC 76-6.; 
Pitcher,^ AC 76*7; Pitcher, LSAC 77-5; and Rubin, LSAC 78-1. 
' Schrader (LSAC 76-8) Summarizes 632 instiUiflonal validity 
studies conducted by ETS on behalf of LSAC ambit* predecessor* 

* organizations. These 632 studies ore all studies done through 
August of 1976 and involve students who entered law schools 
from 1948 through 1974. Since Dr. Schrader completed his sum- 
mary, appfctfimately 400 more institutional studies ftftve been 
conducted utilizing data for students whQ entered in 19*75, 1976 
and 1977. We are currently readying to conduct approximately 
140 more studies involving students who entered law school in 





266 TOWARDS -\ DIVERSIFIED i EGAI PROH'SSION 

•Question 3(c). The percentages to which' vou refer are propor? 
tjonal weights-and are dertved from the formula: / s 

Where PLand Pu are the proportion weights for LSAT and 
UGPA\ respectively: and. and Ire the 
. *raw multipliers for LSAT and UGPA. resjtotivcl). 
derived jn the law school: and and d* are the 
standard deviations of LSAT and UGPA respective!) 
as observed in the sample, 

Eventhough the multipliers could remain stable trom samplt to 
sampfeTthe proportional weights could change due to the \ x \v\ 
that the distributions of the* predictors changed, e g.. the stun- 
, dard deviations observed in' two particular samples at a law' 
schooj were different from.one sample to the other. I assume the 
validity study vou weje looking at was the special subgroup vahd- 
itv study conducted for - in the spring of 1978. You will 

notice bn Table 2 for- "Special Subgroup Y' that tnc 'average' 
formula has a UGPA multiplier ol I3H and an LSA I multiplier ol * 
Ml The proportional .contribution. of 'I GPA is 4? percent 
This percentage is computed as follows.- 



Where .30 and 45 are the standard deviations for I GPA 
and LSAT. respectivelv . . • 

NOTE: THb actual standard deviations used bv 
the computer in making the calculation 
were /omputed to more significant digits 
therefore the difference between 47 and 
46.43 is due to successKo rounding, 

These percentages attempt Ao show the proportion of a predicted 
* grade that is attributable *to each of the predictors and is direct!) 
related to the ratio of the standard regression weights' In a two 
predictor problem MWe of the predicted grade is a function of 
the two predictors. If one standard regression weight is. say. 3 
.timesjarger than the other, then the inference is that that predic- 
tor accounts for 75 r f of the predicted grade. No attempt is made 
with this technique to sorf our those parts of the predicted grade 
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^ that is common to both predictors (as would be evidenced by 
* their non-zero intersorrelation). These percentages are no longer 
produced in institutional validity studies. 

Question 3(d). As far as I 9m tell, the first attempt to study 
the relative predictive validity of the J.SAT f or mem bers of 
"culturally disadvantaged groups" (Schrader/Pitcher, -and Win- 
terbottom, LSAC 66-3, p. 376) occurred in 1964. Since that time, 
.several other studies have been completed. See LSAC 72-5, 
LSA^C 73-6, LSAC 74-8. These studies are summarized in Linn* 
LSAC 75-1. The report of the latest study is in Powers, LSAC 77- 
3. Other studies addressing the issue are: Pitcher, LSAC 76-6; 
Pitcher, LSAC 74-6; Pitcher, LSAC 75-3; and Linn and Pitcher, 
LSAC 76-2. ♦ 

Question 3(e). Our records do not contain this information. 
The general policy of LSAC has been to^solicit the cooperation of 
# each law school that has a sufficient numberpf-minority students 
in its student body to participate in the periodic monitoring of 
potential differential prediction of law school performance for * 
minorities and non-minoripes\ (See reports cited in answer to 
question 3d). * * ( 

Question 3(f). The only studies conducted for L§AC that 
compared validities (within law school) df minority and non- 
minqrity students ate LSAC 73-6, 74-8, and 77-3. Pitcher 76*6 
compared validities -with data pooled across several law schools. 
In LSAC 73-6 where validities for 5 black groups were compared 
with white groups from the same; law schools (see Table 3-), there* 
were no negative validities for black groups, In LSAC 74-8, 
Table 3 and 4 are the relevant tables. For Chicanos one of the three 
Correlations in Table 3 is negative. This correlation (-.22] however, 
does not differ significantly (statistically) from the + .20 correlation 
for non-minority students at the same school. In Table 4, none of 
the eight correlations of LSAT and FY A for blacks is negative. For 
LSAC 77-3, Table A.l in Appendix A is the appropriate table." 
None of the 10 standardized regression weights for LSAT alone for 
Chicanos ij^negative. Two of 29 standardized regression weights for 
LSAT aldne is negative for blacks. In the same table >ou will note 
foUr negative UGPA weights for blacks, two negative UGPA 
weights for UGPA for whites, two negative WA weights for blacks, 
and one negative WA weight for whites. 

Question 4.' I have referred this question to the Test Develop- 
er ment staff. m * 

J Question 5(a). In fhe current processing year, 193 law schools use 
/ the data assembly service (LSDAS). Of these 149 have LSDAS 

erJc . „ • 
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produce air index. (See Law School Admission Bulletin Supple- 
ment, enclosed). - f 

Question 5(b). In the current processing year, four law schools 
either specify sepa/ate index formulas for candidates from differ- 
ent undergraduate schools or adjust grades.. Three of these schools 
use LCM to group- candidates according to their undergraduate 
schoo|. LSAC Policy does not allow law schools to use LCM as a 
* direc f predictive factor in the production of an index. 

Question 5(c). The Feeder School Report is part of the LSD AS 
4 Extended Services System. This report is sent automatically {o all 
LSDAS schools, once in the spring and once at the end ot the 
processing year. 

* Question 5(d). The policy took effect whh the 1975-76 LSDAS 
processing year. The report of the research supporting that deci- 
-j^fon appears -beginning on page 393 of the 197£ LSAC Annual 
f^ouncil Report. You should be able to view a copy of that report 
inf the Boalt Hall Admissions Office. 

Other questions, especially those relating to the earl> historv of 
the program, are. addressed in the enclosed description of Law 
. School Admission Test Papers Jhdi ETS holds In its archives for 
* the Law .School Admission Council. Some questions regarding 
the earliest days of the program may be addressed hi documents 
in the archived papers but I have not searched those documents 
as to do so would be both expensive and time consuming. Access 
to the archives by researchers is governed by a policy established 
in 1976 by the LSAC Boar.d of Trustee**'. 

| hope you find this, information adequate. 
Sincerelv. T 

' - x 

Franklin R. Evans 4 / 

Scientist 

May 16. 1980 



^Program Research Scientist 



Mr. David White 
2419 Durant. Suite B 
Berkeley. CA 947(34 , 



4 

- » 



Dear Mr. White: , * , \ 

In my letter of March 4. 1980 I indicate4 that «ome o£ the 
questions pojsed in your September 7. 1979 letter were referred to 
thtv appropriate ETS Test Development or Statistical Analysis 
personnel.' * 
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Question 1 (c). When currept fornfe of the LSAT a/e equated 
with earlier forms, test content, mean difficulty, spread of item 
difficulties, and mean*lt#m-test correlation are kept as similar as 
possible. Specifications allow - for a very slight tolerance for varia- 
tion on those statistics for any given section. The difference for an\ 
two tests should be less than that. 

Question 1 (e). Two equated scores are currently reported in the 
LSA I pro-am. The LSAT score is basetfDn 155 items distributed 
among five separately timed sections and the Writing Abihn 
(WA) score is based on 60 or 65 items appearing in two separate!) 
timed sections. However, sections scores are neither reported nor 
equated. * ( 

When a section containing a new item t>pe*fll introduced to 
improve the validity of the LSAT, mean difficulty, spread ot 
difficulties, mean item-test correlation, and section intercorre'la- 
tion are kept as similar tcr the eatlier form as possible. - 

Question 4 (a) and 4 (b). For many years, special efforts na\e 
been taken to eliminate any possible cultural bias in the LSAT. 
Minority staff members are assigned to work on the test, and 
efforts are made to obtain a variety of outside item writers, include 
ing substantial numbers of women and minority writers. c Eftorts 
are made to include in eactfnewitesrmaterial of special interest to 
minorities and to.wom£n. Special sensitivity reviews o! test con- 
tent are regularly conducted. 

Question 4 (c). Several studies ^differential performance have 
been condueted,*see for jnstance LSAC-72-2 and LSA( "2-6, The 
general conclusion ot these studies and studies in uth*i testing 
programs is that no consistent differential pattern oi r<.s|MnscsV«tn 
be identified. Therefore, only occasional rather f tlun routine 
studies ate performed. 

I hope you find this informationj-esponsiu to \otii »|ucmioii% I 
would very much appreciate a copTot \otir tmal rcpmi wpit* »! 
papers commissioned for vour eonteience. and a list o! .ionics- 
to your conference. 



Sincerely. 

Franklin R. Evans 
Program Research Scientist 
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. ■ Appendix C 

Letter of D enise Carty-Bennia 

March 6, 1980 

Mvid White, Esquire • 
Reject Director* 

Law School Admissions Investigation Project 
2419 Durant, Suite B 
Berkeley, California 94704 

Dear David: 

Several years ago, in response to a number of complaints from 
Black law students, the Board of Directors of the National Con- 
ference of Black Lawyers (NCBL) voted to convene a National 
Commission of Inquiry to investigate allegations of discrim- 
inatory practices at law schools across the country. Since that 
time, the number and specificity of the complaints from Black 
> law students alleging that they are being victimized by discrim- 
inatory administrative practices and unfair grading has steadily 
increased to current crisis proportions. In addition, there has 
been a sharp increase in racial tension within predominantly 
white law schools since the case of Bakke v. Regents of the Uni- 
versity of California was first filed. This exacerbation of racial 
tension caused by Bakke has resulted in a severe racial schism 
that has made the legal educational'environment unnecessarily 
hostile^ for minority students. 

To the extent that these complaints of discrimination are true,, 
added to the increased pressures and diversions of a racially hos- 
tile environment, there is a clear and urgent threat to Our contin- 
uing efforts to inGrease minority representation in the legal pro* 
iession. The common effect on minority students is psychologic- 
ally demoralizing and educationally counterproductive. They 
must divert their attention from their academic exercises to the 
• defense of their very existence or right to exist within the law 
school. To ensure minority access to legal educational and em- 
ployment opportunity, we must eliminate those concerns that are 
interfering with minority students' ability to pursue academic and 
professional excellence. As long as minority students are com- 
pelled to defend their existence in predominantly white law 
schools, they are essentially being dfenied equal opportunity 
q within a highly competitive and demanding profession. 

ERIC - 317 
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Because^of the gravity of the situation, the NCBL Board of 
Directors has instructed "me as Co-Chair to reactivate the Com- 
mission, consisting of lawyers, law professors and jurists, to in- 
vestigate nationally allegations of discriminatory practices at law 
schools. The charge of the Commission will not be to persecute a 
law school against which complaintsr*are made. Rather the 
Commission is designed-to: a , 

1) providAa forum for distinguishing frivolous complaints from 
legitimate grievances and mere speculations from documented 
instances of discnmmhon through the use of a formal hearing 
process: * p 

2) provide aa effective vehicle for this hearing process through 
the use of minority law professors^fel practitioners to lend 
credibility to the effort and remove the responsibility of ad- 
dressing4he subtle issues of racism from the students who are 
its victims; 

3) collect and analvze relevant data and findings to be present- 
ed both to law school deans, faculties and legal educational 
associations for the purpose of strengthening and enforcing 
ecjual protection standards and affirmative action policies. 

In conjunction with the National Board of the Black American 
Law Students (BALSA), a session of the Commission has been 
scheduled for Friday/ March 28, 1980, 4-6:30 p.m. during the 
1980 National BALSA convention at New York University J-aw 
School ffi New York City. Because of your past interest and 
service in this area, I am inviting and urging you to serve as a 
member of the Commission. We need your experience, perspec- 
tive and insight. Your contribution would be invaluable to the 
work of 'this Commission, the profession and the community. 
Should you desire to serve and find it possible to do so, please let 
me know as soon as possible by letter or telephone (617-437- 
3301) to ensure that Jour name can be included in the convention 
program. 

Thank you for^your consideration of* this matter. I look 
forward to your acceptance of this important challenge and to 
, seeing you at the BALSA convention at the £nd of this month. 

Very truly yours. 

Denise S. Carty-Bennia 
Associate Professor of Law 
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* College Grades and LSAT Scores 

An Opportunity to Examine the "Real Differences" in 
Minority-Nonminority Performance 

Joseph Cannon, Boston College % * 



Background 

A conference entitled "The Future of Affirmative Action 
in Law School Admissions" would be remiss if its partici- 
pants avoided one of the stickier problems, confronting 
today s selection committees, that is, if the conference failed 
to acidress the sizeable mean difference in LSAT scores be- 
tween racial and ethnic groups. The highly publicizecTgap in- 
average group performance levels is not unique to the 
LSAT. Test after standardized tesf has repeatedly shown a 
difference of approximately one standard deviation separa- 
ting the poorer scoring minority from the majority group of 
test takers. 

Two pfevailing, though contrasting, vieys are offered as 
explanations for the observed average differences in test 
scores. From the liberal camp, which remains genuinely 
sympathetic to. the long and hard-fought struggle of minori- 
ties for their equal place within the society, it is said that tests 
are essentially innocuous measures (oWing to their scientific 
"objectivity") which candidly mirror the effect of past dis- 
crimination and extant social deprivation. In the winter of 
1969 the appearance ^f Arthur. R. Jens^s infamous article 
m the Harvard Educational Review 1 resfirrected the oppos- 
mg conservative interpretation in academic circles that esta- 
blished group differences in test scores are attributable more 
to hereditary than to environmental factors. Although clearly 




GANNON 



0 

273 



appended to opposite sides of the nature-nurture contro- 
versy both explanations nonetheless dra\f a common infer- 
ence from the disparity in test outcomes. Both camps accept 
the basic premise that the. testing deficit demonstrated by 
minority groups reflects real underlying differences, in 
intellectual ability or achievement, 

.Representative of the environmentalist position which 
emphasizes the situational aspects of behavior is the follow- 
ing: 

It would be contrar) to basic premises of equalitv to suppose that 
a paper and penctf test of educational attainment could determine 
skin color among students who have been equally educated Like 
college grades, test scores penalize blacks not because the tests 
measure innate intelligence or mental capacity, bm rather because 
thev measure abilities which are taught, acquired, and developed irf 
formal education, A different, inferior education naturally tends to 
produce different, inferior scores. 2 
Those subscribing to Jensen's world view, on the other hand, 
attribute the locus of causality to the innate inferiority of 
minorities. Whatever the reason, for liberals and conserva- 
tives alike "the differences are real/' 

Studies pertaining to racial and other group differences 
abound in the research literature on testing. While the pro- 
ject investigates the same subject matter, it does so by de- 
parting from the more traditional research paradigm <Oypi- 
ally, for selection purposes psychometricians and decision 
makers assess the utility of a given test within a predictive 
framework. They wish to ascertain, for instance, how 
accurately the LSAT predicts first-year grades in law schoQl. 
In contrast with the testing and measurement mainstream, 
'this study adopts the perspective of looking backward in 
timef By examining the questions of group test score differ- 
ences within a "post-dictive" framework, the study sets out 
to disprove a deceptively simple hypothesis that may be 
formulated as follows: minorities and nonminorities,. whose 
academic-^performanQe throughout four years of under- 
graduate work is the same or nearly the same, will likewise 
exhibit similar. outcomes with respect to their test-taking 
performance. Stated simply, rough^quivalence in under- 
graduate grade point averages should be associated with a 
corresponding similarity in LSAT scores when comparing 
members of each gfoupS^ 
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The assumption of little or no LSAT score difference 
between groups under the restricted conditions just outlined 
appears to be justified byjhe absence of any pure test of 
ability to perform in law school. Current attempts to con- 
ceptually distinguish aptitude from achievement are difficult 
enough, the practical development of distinguishable meas- 
ures of each psychological construct is virtually impossible. 
Hence, performance on aptitude tests li^e the LSAT should 
closely approximate past scholastic achievement (indicated 
by grades) since aptitude tests for graduate and professional 
schools "are intended to measure in large part the, know- 
ledge and intellectual skills acquired in school and college, 
and these are the factors that best predict success in special- 
ized graduate programs/' 1 

Sample Characteristics 

a. * 

" In order to gather the necessary data for the proposed 
research, a request was forwarded to 153ABA-accredited 
law schools. Admissions officers were asfced to undertake 
several tasks, one of which was most pertintmfto the study. 
This entailed the compilation of each applicant's racial- 
ethnic identity, college grade point average and LSAT 
score(s). To make the task somewhat more manageable, the. 
request for information was confined to applicants from their 
four most prolific feeder institutions who submitted appli- 
cations during the three previous application periods. 

Only 13 law schools repfted, and one of these was unable 
to supply the racial ethnic identity of its applicants, and 
therefore, had to be eliminate^ from the study. As it was. 
the low response rate turned out to be a blessing in disguise. 
Time constraints and other limited resources barely per- 
mitted a thorough going analysis of the cases (N= 19,287) 
forwhom we did receive usable data. In all, data were com- 
piled for 136 cohorts of annual feeder school reports. One 
responding institution provided additional information 
about the applicant's undergraduate major and the year o 
graduation which enabled a more refined Jevel of analysis 
than that originally intended. 

Of the 12 law schools remaining in the sample, six are state 
affiliated and six are private institutions. With regard to geo- 
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graphic distribution, Ia.w schools on both coasts seem to be 
betttef represented than other regions of the country- 
including four western and three eastern schools — although 
each region contributed at least one school to the sample. 
Schools appeared to be evenly distributed *along a prestige 
continuum with three of the country's most selective^jisti- 
tutidns participating in the study. 4 'Sample* characteristics 
shall remain somewhat sketchy in order to preserve the con- 
fidentiality of the responding law programs. 
. Justifiably, this study would be subject to serious criticism 
if one of its purposes was to generalize the findings beyond 
the sm^II sample of responding institutions to the broader " 
population of ABA-accreciited law schools. Despite a sem- 
blance of representativeness alyig sorfie key dimensions, as 
noted above, there are always questions of selection and 
non-response biases to be considered. This study will confine 
the scope of its discussion to theMmmediate findings. Never- 
theless, it should be kept in mind that even research studies 
sponsored by the Law School Admission Council rarely 
achieve a degree of sampling sophistication to rival that 
reported h^jpin. 

Methodof.Compatin^Basic Comparisons 

Prior to discussing the procedure for computing minority- \ 
nonminority comparisons, it is important to stress the fact 
that all comparisons are restricted to applicants from the 
same undergraduate institution applying for entrance to the , 
same law school in the same application year. Such con- 
straints contrtM for numerous sources of between-school 
variation that might otherwise contaminate^ comparative 
findings in a study of group differences. By taking these pre- 
cautions the study is able to rule out, for example, between- 
school variation in undergraduate grading policies and ob- 
served grade distributions, as well as the differential quality 
of undergraduate education as plausible explanations Tor lhe, % 
findings. In addition, disturbances caused by rank in class 
are attenuated considerably by requiring comparability of 
minor\ty-nonminority cumulative undergraduate grade point 
averages (UGPA^. 

The basic aim of this study is to examine the difference in 
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LSAT scores of ea&h minority applicant with those non- 
minority applicants from the same undergraduate feeder 
.institution who demonstrate a sustained and comparable 
level of academic achievement as evidenced by the UGPAs. 
For purposes of this study, comparable nonminorit) appli- 
cants are defined as those svfiose UGPAs fall withm the 
range of the referent minority-group member's UGPA plus 
or minus .10. To illustrate, the relevant nonminority com- 
parison group'for a Black applicant within a UGPA of 3.00 
would include those nonminority applicants reporting 
UGPAs between 3.10 and 2.90. A bandwidth of plus or 
minus .10 is.considered reasonably narrow for operationally 
defining equivalence in academic performance. After all, 
there is a certain standard error of measurement associated 
with college grades, and law school admissions officers 
express a- reluctance to make practical, sefectiorl/rejection 
decisions based on such a slim -margin of difference in appli- 
cants' <UGPAs. 

Or^ce the relevant nonminority comparison group is esta- 
blished, each minority's LSAT score is subtracted from the 
average LSAT score for that comparison group. The basic 
LSAT score differences are computed iteratively until the 
number of minority applicants appearing in a cohort is 
exhausted. Then the steps are repeated for other minority 
applicants in the next cohort until basic comparisons ffave 
been calculated for all 136 of the applicant pools. 

It should be noted that any given nonminority group mem- 
ber may be included in more than one .comparison group 
within the same applicant pool. Overall, a small proportion of 
minority applicants are found to, be without any relevant 
nonminority comparison group. Reasons for this ire apt to 
be traced either to an occasional minority applicant with a 
relatively high or. low UGPA or to a minority with the 
UGPA and/or LSAT score reported as missing. 

Discussion of Findings 

As the summary statistics in Table 1 clearly show, the 
mincVity-nonminority group differences in LSAT scores are 
staggering. This is particularly so for Blacks and Hispanics 
who differ from their white counterparts by approximately 
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one standard deviation. Notice the persistence of this mag- 
nitude of spread in spite of all efforts to equalize the appli- 
cants being compared on the basis of their college grades and 
to control for between-school sources of variation. A sub- 
stantial LSAT JCore gap also exists in -the case of Native 
American applicants. 'Although the margin separating Asian 
Americans from nonminorities is considerably less than other 
minority groups, a mean deficit of 36 points on t£e LSAT 
somewhat belies the stereotype of the "overeducuted/* test- 
wise Oriental which is oftentimes raised as a counter- 
argument to the view that tests are culturally biased. , 

TABLE I 

Mean UGPA and LSAT Scores for All Applicant Gr roups and 
>Minority-Nonminority*LSAT Scores Differences 
by Minority Group 



Minority 
Nonminority 
mean LSAT 



Applicant N 


0. 


Mean 


Mean- 


^ score 


Group compared 1 


UGPA 


LSAT 


..difference 


Minorities 










* Blacks 


727 


2.91 


498 


:• -110 


Chicanos 










& Latinos 


482 


3.02 


525 


-97 


NatiVe 










Americans 


48 


2.98. 


531 


' -78 


Asian 










« Americans* 


379 


3.32 


607 


-36 


Nonminorities 


NA 


3.28 


618 


NA 



ERIC 



■These figures represent minority-group members in the 
sample for whom an appropriate nonminority comparison 
group/individual was available. K 

2 Mean UGPA and LSAT are included as a.ba&is for sub- 
group comparison; other column entries in the table are not 
applicable to nonminorities (N== 16,233)* 
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Of course, there are severahpossible alternative explana- 
tions which migKt account for these otherwise dramatic find- 
ings. To the extent that the data permitted additional 
analyses, the study attempted to examine a few of the more 
plausible rival hypotheses. ' * 

For instance, one might impute a significant proportion of 
the wide gap in LSAT scores to a college's changing stan- 
dards of academic performance over time— what is often 
referred to as the "grade inflation problem/' It may be that 
the degree of difficulty presented by a student's chosen field 
of study contributes to the difference in LSAT scores as well. 
Competition for good grades may vary from one department 
or area of academic concentration to another in tHe same 
institution. 

The study was able to assess the impact of these particular 
within-school sources of variation for the one law school that 
provided information pertaining to undergraduate major 
and year of graduation. Reported undergraduate majors 
were recategorized into broader subject matter codes similar 
* to those used jn another study.afertain majors were re- 
tained as individual categories Bto their frequency of 
occurrence. The ten course types were history, economics, 
government-political science, ^psychology, sociology, other 
social sciences, natural sciences\b^iness, engineering, and 
other humanities. 

A refined series of comparisons have been conducted by 
recomputing the LSAT score differences for each minority 
with more restrictive criteria for defining nonminority com- 
parison groups. Not only must academic performance be 
comparable in this analysis, but there have to be matching 
subject matter codes, and a qualifying nonminority s year of 
graduation must fall within a range of plus or minus two 
years from the time the referent minority-groufj member 
graduated. 

Fortunately, there are an adequate number of both minor- 
ity and nonminority applicants in 18 separate cohorts or 
applicant pools making the refined, comparative results all 
the more meaningful. If these within-school sources of varia- 
tion are spuriously accounting for a sizeable proportion of 
the observed gap, one would expect their direct inclusion as 
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criteria tor retined comparisons to lessen the margin of\ 
LSAT score differences. In other words, a simple measure . 
would be to determine in what proportion of cases, when 
shifting from the "basic" to the "refined" method of 
computation, is there actually a decrease in the amount of 
group LSAT score differences. On the other 1 hand, fthat 
proportion represents an increase in l\\e spread or remains 
constant across measurement conditions? £ 

f 

TABLE II 

* Numbers and Percentages of Changing LSAT Score 
Differences by Minority Group When Shifting from the Basic 
to the Refined Method of Computing Minority-Nonminority * 
* Comparisons 



Decreases in the LSAT Increases in the LSAT 
score difference score difference 



Minority 


N 


% • 


N 


-% 


Blacks 


83 


51.6 


78 


,48.4 


Chtcanos & 




t 


*> 




Latinos 


86 


54.8 


71 . 


' 45.2 


Asian Americans 


90* 


57.3 


67 


42.7 


Native 










Americans 




* 7 ' 


43.8 


Totals 


268 


54.6 


223 


' 45.4 



These figures include three cases (i.e., two Black's, one 
Hispanic) where the LSAT score difference remained con- 
stant across computation methods. 



Fcom the percentages in Table 2, it is obvious tha^fhe shift 

to refined comparisons produces proportionately more re- 
* * * 
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duction than expansion in the minorit>-nonminorit> LSAT 
score gap; and it is a consistent patterr whether looking at the 
aggregate or each minority group separately. Still, a large 
proportion overall, 43.2<~c , consist of an increase in the LSAT 
score difference or no change at all. Upon closer examination, 
even in those cases where the gap is reduced, seldom are the 
LSAT scores evened up. Of the 279 total cases involving some- 
degree of shrinkage, 141 (50.5^ ) remain separated b> at least 
50 points on the LSAT. This is certainly insufficient evidence 
to support with in -schools variability as a reasonable explana- 
m tion for the original, djamatic differences in LSAT scores. As 
one potential counterargument, it fails empirically to supplant 
other plausible explanations for the findings. . 

Referring once again to Table 1. another alternative hypo- 
thesis is suggested. With' the exception of Asian Americans, 
minorities in the sample tend on average to have lowe*.^ 
UGPAs than nonminonties. One might surmise from this.that " 
sTimmary measures of groups LSAT score differences w ill be 
inflated by the presence of a disproportionately large number 
of minorities with lowergrades. That-is. minorities with 4>'wer 
graces should concomitantly experience a greater LSAT 
" score discrepancy with their relevant comparison group, and 
therefore, the original findings ma\ largeK be due to sample- 
specific selection bias. Conversely. 'if the'sumple were com- 
prised of more minorities with higher UGPAs. then group 
test-taking differences would essentially disappear! Another 
way of stating the argument is in correlationaUerms. One 
would expect a strong and negative relationship between the 
distributions of difference scores on the LSAT and minority 
UGPAs in order that the hypothesis be supported. 

Pearson product-moment correlations -were computed 
within each minority group and for the total of minority 
applicants. The coefficients "are: -.18 (N=727) for blacks, 

W(N=482) forChicanpsand Latinos, -. 14(N=48) for Native- 
Americans, -.17(N=379) for Asian Americans, and -.26 
(N= 1,636) overall. Results are consistently in the expected 
direction, however hardly of a magnitude to uphold this, the 
second hypothesis. Ra'thef^ it appears that minority- 
nonminority testing discrepancies persist across .the entire . 
range of the grading curve. 
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A third; alternative hypothesis would posit a uniformly 
more lenient grading of nonminorities as contrasted.* it h minori- 
ties at the various undergraduate feeder institutions: An 
investigation of this explanation for the findings is well be- 
yond the scope of this particular stud}. The subject ot 
"reverse discrimination" in grading practice, however, is 
* vulnerable to attack Tin several grounds, not the least ot 
which is the evidence documenting depressed ratcVdf grade 
inflation among black colleges vis-a-vis other institutions as 
presented in a stud} by Sandra VVeckesser in this volume. 
S Minority students within predominant!} white colleges are as 
likely to be downgraded for their academic performance as 
anything else, unless or e is willing to entertain a visional the 
nation's colleges staffed primaril}" bv minority professors or by 
"bleeding-heart liberals" whose grading habits are inflne ni :ed 
more by a sense of "whit** guilt" than bv the quality ot a 
minority student'svvorK. Suchaview is unlikely tosit very well 
with most members of the academy tor it does not jibe with 
their self-image, let ukwe with the reality of college life. Fsirst 
of all, relatively Jew college-level faculty are minority. White 
the stereotype of the university as a hotbed of 'liberal think- 
ing" persists. Studies of academics attest to a much 4 moh: 
diversified sub-population with respect tolhcir political ideo- 
logyfh general, as well as specific attitudes about race rela- 
tions. 

*» * 

Summary 

Keeping in mind the preliminary nature ot this inv estigation 
and invoking the appropriate caveats as to the study > 
sampling and data constraints, it is nonetheless compelling 
that^thc vast majority of the group differences in test scores 
are as yet (o be explained. Given that, the single most 
reasonable explanation vyould be to focus on the test itself 
and/or influences of the testing milieu. Until these findings 
can otherwise be explained away, the magnitude of the differ- 
ences certainly lends credenco to claims that the LSAT is 
culturally biased in its content, or that systematic, differential 
o6|ec*mes are directly attributable to such factors as anxiety. 
te$t-taking knowledge and experience, in addition to the 
undue stress of a speeded exam for those, who bright as they 
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may be, process information more slowly, carefully and ana- 
lytically. . 

Clearly, the data reveal tfr* law school applicants with 
essentially equivalent college grades'are apt to receiveNvidely 
discrepant LSAT scores depending upon th^ir race or ethni- 
city. Whe/eas past discrimination and 4ep^ vat i° n must 
always be acknowledged, it is important to realize that this 
study pertains to minority applicants who, overcame innumer- 
§ able social and economic barriers as evidenced by the criterion 
of academic parity in matching them with majority'applicants 
in the same applicant pool. Consequently, academic equals , 
are suddenly and systematically reduced to intellectual in- 
feriors as a result of their poorer performance in the testing 
situation, of so the argument goes for those believing that the 
test differences are truly "real." Put rather bluntly, what it 
took four years to build up, it required rou^^our hours to 
tear down. v ' . \ * 

Law schools, for their own part, subscribe to the notion that 
_ test spores reflect real underlying differences*. At the moment, 
there is*a growing tendency 'for admissions committees to rank 
their applicants, at least for the initial pass, by according 
greater weight in a numerical formula to the LSAT score in 
combination with the applicant's UGPA. This trend is most 
alarming to minority students who have achieved respectably 
high levels of academic success. For them, the .denial of ftiture 
access to legal eduction because of low test scores becomes a 
particularly bitter pill to swallow. ' * 

« - - * 

• . • * -: 
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The Doubje Jeopardy of the GPA, 

A Comparative Study of Grade Distribution Patterns and 
Grade Inflation by Types of Colleges and Universities 

Sandra W. Weckesser, t>irector of Admissions, Temple 
'University School of Law 



I. INTRODUCTION ■ ' ' 

Since the DeFunis case' and even before, much attention 
has been focused on the LSAT and other standardized tests 
as the primary obstacles to professional and graduate school 
admission for black and othe'r minority college graduates. 
This study suggests that the emphasis or concern t 
surrounding the potentially adverse impact of standardized 
y tests on such applicants may have obscured an equally 7 
important and pdssibly even more pervasive problem for 
black students in gaining admission to graduate and % 
professional schools, and that is the phenomenon of grade 
inflation, as educators have come to recognize it, which has 
occurred over thd past 10 or so yeaTs. 

Simply because grade inflation went unnoticed in the early 
stages and has not been the subjecflof systematic analysis 
.until now, : the undue burden it has placed on the credentials 
of black college graduates has remained undiagnosed, 
hidden from even the intense scrutiny of the most discerning 
law school admission committee member. 

Although the focus of this study is on potential law school . 
applicants, it is important to remember that the 
undergraduate college grade'point average (GPA) has a far 
wider application than simply law school admissions, and 
thus has a far greater opportunity to have an adverse impact 
on its beatrers. The GPA's importance extends to admissions 
to other professional schools, graduate schools, and even to 
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many prospective employers — all of whom evaluate their 
applicants, at Jeast in part, on the basis of the college GPA. 

11 THE PROCESS OF DISCOVERY T 

This study had its genesis, not s in an abstract research 
hypothesis, but rather as the result of art attempt to answer 
the real day-to-day questions occurring in a law school 
admissions office about undergraduate college grades, and as 
a- result of the attempt to make sens§ of the surprising 
answers to some of those daily questions. For example, every 
member" of the^p^mple Law School admissions committees 
was naturally curious to learn whether his or her alma mater 
had withstood the pressure to jump on the grade inflation 
bandwagon. One faculty member, on his way to an LSAC- 
sponsored regional workshop for pre-law advisors from 
predominantly black colleges" wanteAo know about the 
grading patterns at some of those collets. Another inquiry 
from a diligent committee member prompted a look at grade 
distributions at several small public colleges in Pennsylvania 
and New Mersey. And so it went until it became apparent that 
, college grade distribution schemfes weretjuite disparate — far 
more so than anyone had im^ined — and in need of careful, 
systematic comparisorf. \ * 

mm' * ' 

* ** * 

Fortunately, since 1973 a rich source of information on 
college grade distribution patterns has been available. IrA 
1973 the Services Committee of the Law SchooJ. Admission ( 
'Council (LSAC) compiled and*publishe*d the first Guide ta 
tfqy&frpretation of Undergraduate Transcripts. This guide 
included an explanation of undergraduate GPAs for all 197i- 
72 Law School Data Assembly Service (LSQAS) registrants 
by individual school, and in many cases the GPA distribution 
for the individuSNrftoors entire 1972 graduating class. 

Then in 1974, the LSAC directed the Services Committee 
to compile and distribute a* revised and expanded Guide to 
Undergraduate Colleges (Guide), which combined the r 
information contacted in the former Guide to the 
' fnterpretdtion*vf Undergraduate Transcripts, with the Law 
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School Admission Test Statistical Summary; Mean Scores 
Grouped by Most Recent Institution Attended and the 
Percentage Distribution of Grade Point Averages of 
Undergraduate Colleges as Earned by LSDAS Registrants. 
Since 1974, the Services Committee of the LSAC has 
. published an annually revised Guide.* 

A review of several editions of the Guides led to the first 
important discovery about the grade inflation phenomenon. 
What is so surprising about grade inflation is not that it has 
occurred, but that it has occurred so unevenly. For example, 
compare the grade distribution of (real but fictitiously named) 
. Claiborne College and Tightlid College. 4 (Fig. 1) 

Note the widely divergent grade distributions between 
Claiborne College and Tightlid College. While 18 percent of 
the^graduating seniors at Claiborne graduated with GPAs of 
3.60 or greater, only 5 percent of the graduates of Tightlid 
had GPAs of 3.60 and above. Such potentially useful 
comparisons were not obvious, however, when w wading 
through the more than 800 colleges listed in the Guide. Thus, 
the individuat schools' distributions remained obscured until 
some focal point was selected. For a variety of reasons, the 
3.0 grade point average was chosen. 5 The next step, 
obviously, was to total the percentages for each grade range 
(e.g. 3:25-3.29) from 3.0 up for each college and university 
reported in the Guide., as in Figure 1. 

It is now easy to compare the GPA distributions of 
Claiborne and Tightlid Colleges. While 71 percent of the 
seniors graduating from ClaibornQ College earned GPAs of 
3.0 and above, only 35 percent of the senibrs graduating 
from Tightlid College earned GPAs of 3.0 and above. 

Next, a list was compiled of all the colleges in the Guide 
showing the percentage of grades awarded at the 3.0 level and 
above. 6 Figure 2 is such a list. n 
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FIGURE 2 

College ■ % grade* at 3.0 and above 

Abalone 63 

Artichoke 44* 

Blackacre 32 

Blofeld 25 

Crimson " 41 

Carnation * 42.5 

Dillitante 28 

Durward 47.3 

Esquire 47 

Evangelical ' 51 

Fosdick 47 . • 

Factory ) 30 

Gargoyle 43.1 ^ - 

Greene 31 

Holmes 33 

Hastie 51 

Ivy Hall 52 

Intellectual 22 

Jensen 31 

Joliet 33,2 

Krank - 65 

Kaper r " 35 

Lovelace 46 

Listless _ . 3198 

Mudge * 19 

Milestone " 41" ' 

Nixon , " m .63 

Normal _ . 44 

Obfermeyer 38 

Olantangy 43 

Pumpernickel 48 

Peanut ' 18 * 

Quentin 48 

Quire 42 

Rose / 46 * 

"Ribbon 40 

Steward 0 46 

State o J 5 '34 

Twinkle 4 -69, 
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For every year the Guide has been published, the grade 
distributions for each college *n the Guide have been totalled 
and a similar list compiled. While sopie clustering or group- 
ing of grade distribution patterns by types of colleges was 
immediately discernible, in part because of repeated applica- 
tions to Temple Law School from certain undergraduate 
feeder schools, it became apparent that a more formal study 
of grade inflation trends would be useful. 

III. THE STUDY 

A* Collecting and Defining the, Data 

To move beyond the most general observation that grade 
inflation has occured unevenly, it was necessary to define, 
collect, group, and analyze the colleges by type as follows^ 

1, Ivy League s - — 
The schools which are members of the Ivy League are 

Brown, Columbia, Cornell, Dartmouth, Harvard, Prince- 
| ton; Yale and the University of Pennsylvania. 

2, Ivy equivalents (VPotted ivy" 7 ) 

A number of very well known colleges and universities 
throughout the country (including inter alia the Seven Sis- 
ters 8 ) while not members of the Ivy League, per se,-en joy, 
similar, and in many cases, equivalent national reputations 
and prestige as particularly fine educational institutions, with 
equally selective emissions policies and distinguished a,um \ 
' ' ni/ae, as do the eight Ivy League colleges, * 

This group of colleges and universities is limited for the 
\ purposes of this study to those schools and universities 
ranked "most selective" by Alexander Astin in Predicting 
Academic Performance in College: Selectivity Data for 2300 
American Colleges. 9 For most of the comparisons in this 
report, group (1) Ivy League colleges, and group (2) "Potted 
ivy" colleges and universities, are treated together and re- 
ferred to as '^Highly Selective" 10 institutions. 

3, Public and Private institutions 

SchoolSrjare classifed as public or private" 6^sed on the 
information the schools themselves submitted for publica 
tion in the*1979-80 College Handbook. 12 
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4. Predominantly Black colleges and universities are 
defined as the 83 four-year, undergraduate colleges or uni- 
versities which are members of the National Association for 
Equal Opportunity in Higher Education (NAFEO), and 
who have supplied descriptions of their colleges to the Col- 
lege Handbook. NAFEO describes itself <*s a non-profit, 
voluntary, .independent association of historically black col- 
leges. 13 In addition to the NAFEO members, the College of 
the Virgin Islands has been included, which has 90 percent 
minority 14 students, While several colleges and universities 
in Alaska and Hawaii also have predominantly minority 
populations, none of them has provided grade distribution 

y information to the Law School Data Assembly Service nor 
do the grade distributions of their LSDAS/LSAT registrants 
appear in the Guide. 

5. Small, Medium and Large institutions are defined as 
fallows: schools with full-time undergraduate enrollments 
from 1 to 3000 are classified as "Small"; schools with full- 
time undergraduate enrollments from 3001 to 6000 are classi- 
fied as "Medium"; and schools with full-time undergraduate ■ 
enrollments with 6001 or over are classified as - 4 Large." 

rEnrollment figures are from the 1979-80 edition of the 
College Handbook and are submitted to the Handbook by 
the colleges themselves. 

6. Gender-based institutions 

-Schools are classified as "for Women." "for Men" or 
"Coeducational" based on their self-descriptions as reported 
in the 1979-80. College Handbook. 

7. Religious affiliation 

^ Schools are classified as Non-sectarian. Protestant. 
* Roman Catholic, Jewish, or Other, based in most cases on 
the schoplf descriptions in the 1979-S0 College Handbook. 
Some classification difficulties were encountered with a few 
Protestant amd Roman Catholic colleges which are, in prac- 
tical terms, wholly independent of their respective churches 
and therefore^escribe themselves as "independent", in the 
College Hanjjfbqok or omit religious affiliation altogether. 
However^* have grouped as Protestant or Roman Cathol- 
ic, thosa^fchools which were historically affiliated with or 
foundoffby a Protestant sect, the Roman Catholic Church or 
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* 

a Roman Catholic order of sisters, brothers or priests, and 
where the basic principles of the founders are still present in 
the educational traditions or public statements of purpose of 
• the individual schools. 

8. LSDAS-supplied and school-supplied percentage grade 
distributions - 

Many schools report their grade distribution by percent- 
age to the Law School Data Assembly Service (LSDAS). 
Such a report, based on the individual school's entire grad- 
uating class for a given year, appears in the Guide as seen in 
Figure 1, supra. Hereafter this type of data will be referred 
to as "school-supplied" grade distribution data. ~* 

In the process of using the information in the Guide, it is 
important to understand that not all schools report their 
grade distributions for their graduating class each. year. 
When a school does not supply its own grade distribution but 
% there are at least 25 LSAT and/or LSDAS registrants from 
that college within a three-year period, the Guide will show 
the school's grade distribution based . only on the 
IcS AT/LSD AS registrants as in tl\e top of Figure 3. 

Hereafter this type of data will be referred tola's "LSDAS- 

_ supplied" grade distribution data. 

In this study the analysis of college grading patterns has 

been limited, wherever possible, to the school-supplied 

percentage grade distributions. In a study comparing grade 

inflation among different colleges and universities, the 

school-supplied percentage grade distfibutions, as 

•distinguished from the LSDAS-supplied percentage grade 

distributions, form the better, more reliable, data base. 15 

* First, the school-supplied data? represents the grade 

distribution pattern for the entire graduatmg-elask It is-aot a 

sample. To illustrate, Jane^Austin applies to law school from 

"Entente University" with a GPA of 3.4. Entente supplies 

its own grade distribution report for Jane's graduating class as 

shown in the middle of FigOTe 3. 
By totalling the percentage distribution from the 3.4 level 

up,- we rtiay conclude with reasonable certainty that Jane 

Austin is within the top 20 percent of her graduating class. 

On the other h&n.d, if Zane 'Grey applies to law school 
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from "Veil College" 'with a GPA of 3.4 and Veil does not 
report its own grade distribution, the GPA distribution will ' 
be derived from only those students at Veil who have 
registered for the LSDASand/or the LSAT (if there are 25 
or more) over the three~-year period prior to Zane's 
application. The percentage distribution for LSAT and/or 
LSD AS registrants .from Zane Grey's college will appear in 
the Guide as in the bottom of Figure 3, 

Based on this information, it appears that Zane Grey's. 3.4 
average may place him within the top 50 percent of his 
college class, but the LSDAS-supplied percentage 
distribution actually represents the GPA distribution for 
only a sample of the Veil student body. Here self-selection 
introduces a bias inter the sample. The sample is made up of 
only those students who cho$e to take the LSAT and/or 
register for the LSD AS. 'While samples are often useful 
when the entire population is not available, they are helpful 
only to thej^tent that they are representative of the entire 
population. As the Guide cautions, the GPA distributions 
based on the whole senior class is'more representative of an 
institution's entire student body. 16 At some s^ujpls, the 
LSAT/LSDAS students may be representative of the total 
senior class, in othets the LSAT/LSDAS students may be 
the better students, ^nd in yet others, the LSAT/LSDAS 
students may be the lower achievers'. We simply cannot 
tell. 17 

For the foregoing reasons, the grade distribution 
comparisons, with the two exceptions noted immediately 
below, have been limited to those schools which have 
reported their own grade distributions for their entire 
graduating classes. ( * 

B» Structuring the Data • ~ 

1. For two groups of schools, the school-supplied 
distributions were collapsed with the LSDAS-supplied 
distributions because the number of schools in each group 
would have been too few to be helpful'to the study. 

With the exception of the discussion in §IH-C-3, Jhe 39 
school-supplied cases and the 26 LSDAS-supplied caseTfor 
th^- Highly Selective schools are grouped together; 
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39 school-supplied GPA distributions 
+26 LSDAS-supplied GPA distributions 
-1 ' ** omission 18 

64 Total number of cases of GPA distributions from 

fcjighly Selective schools 
Likewise, with the exception of the discussion in §III-C-3, 
the 13 schod-supplied cases have been ^gcoy^ed with the 
32 LSDAS-supplied cases from the Predominantly Black, 
colleges and universities: 

13 schoolrsupplied GPA distributions "* 
+32- LSDAS-supplied GPA distributions 

>45 Total number of cases of GPA distributions from 
Predominantly. Blaxrk colleges and universities. 19 

2. Most of the comparisons in this study use the grade 
distributions reported in'the most recent Guide, the 1979 
edition. .However, it was thought that a look at chronological 
trends might also be helpful, so grade distribution 
pe^entages were compiled when available from the 1974 
(juide and the 1976 Guide. 

' 3. Of the more than 1700 four-year undergraduate colleges 

and universities described in the College Handbook, grade 

distribution data exists in the 1979 Guide for 821 schools. 

The missing grade distributions occur either because schools 

did not report their grade distributipn percentages to 

LSDAS or because, in all but two of the major classification 

groups, the focus was on school-supplied percentages rather 

.than LSDAS-supplied percentages. 

* * * 

C. Comparing grade distributions among colleges 

First, the 1979 distribution patterns are presented for all- 
schools as defined in section II-B. Next the GPA distributions 
are compared among the major classifications. Finally, grade 
inflation trends over time for five of the major classifications 
are compared, using the GPA distributions available from thfe 
4 1974; 1976, and 1979 Guides. 20 
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~ 1. All schools * " 

Note the results of the frequency distribution in Table I for 
the total pool of 821 schools for J979 GPAs at the 3.0 level 
and. above. For the entire group the mean percentage is. 
50.187^ and the median percentage is-49?250^. :i Indeed 
for all the classifications reported above in Table I," the 
means and medians are very close together Indicating that 
the frequency distributions are quite even at all levels. There 
was considerable range in the percentage distributions witft 
the, lowest percent distribution aVll.lfi and the highest at v 
95.0%. The standard 'deviation for the entire pool was 
12.764 — thlat is to say,. approximately tWo thirds of all the 
school distributions fell between the 37 and the 63, percent 
levels. 

2. Comparisons between major classifications 
Table II-A compares the percentage of GPAs at the 3.0 level 
and above between the Highly Selective schoo l s and the 
Predominantly Black schools. (Recall that for both of these 
classifications, the school-supplied GPAs and LSDAS- 
♦supplied GPAs have been merged because of the fewer 
number of total cases.) Note that in 84.1 percent of the 
Highly Selective colleges (53 out of 63) more than 50 percent 
of the class graduates with GPAs at or above 3.0. Among the 
Predominantly Black colleges, however, only 22.2 percent of 
♦the colleges (10 out of 45) have 3.0 GPAs at the 50 percent 
level or^above. 

Table II-B compares the Highly Selective schools With 
Other sfehools. Here, Qther includes only Private colleges 
which are not also classified as Predominantly Black, Roman 
Catholic or Highly Selective. Agairi, 84,1 percent of the 
Highly Selective colleges graduate 50 percent or more of 
their class with. 3.0 G^As or better, whereas only 51.9 
. percent of the Other colleges graduate half of their students 
* with 3.0 GPAs. . . ^ ; < 

Next, Table II-C contrasts GPA distributions between* tfie 
HigTily Selective colleges and Public colleges. In this 
comparison there^ate five fewer cas^s of Highly^ Selective 
colleges beqause'^vfe Highly Selective ^colleges were also 
Public institutions *and so were grouped with thevPublic 
colleges. Here whil$ 86.2 percent of the Highly Selective 
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Roman Catholic ' • 138 53.405 53.983 22,600 95.0 11.695 

colleges & universities - 

Jewish college* - 3 62.333 64.000 43.0 80.0 • 18.5^6 

& universities - fr*^ •» 

t . — -* j \ a 

Men's colleges 19 44,737 ,43.267 # 23.0 95.0 17.571 

& universities > ^ ( • 

Women's colleges t 4 61 58.315 57.400 24.4)0 ^89.4- 12-015 

&• universities * • * * 

Coeducational colleges 4 739 * . 49.642 48.542 11.2 93.0 12.444 

& universities ' • 

; * rf r ♦ 

Predominantly black • v 45 40.869 39.900 11.2 72.0 , ^ ,13,351 



colleges & universities 



1 



: 4- / 3 ! 

.All schools 824*' 50.187 49.250 11.2 95.0 - ' 12.764 



^*The total number of cases by classification (4150) is obviously much greater than 
the total number of schools. This is because many of the classifications .cannot be 
mutually exclusive. For example, one institution may be classified as a Small, 
Highly Selective, Pnvate, Non-sectarian, Predominantly White, Coeducational 
college or* university. Within each bracket, however,' the classifications are, of 
course, mutually exclusive. There are 3 missing cases in tHG subset of private/public 
institutions; 8 missing cases in the-religious affiliation subset; and 1 missing case in 
the gender-based classification subset. The missing cases occurred when the cojlege 
did not provide any information by which to assign & classification. 
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* . TABLE II-A 

Highly Selective schools compared to 
Predominantly Black Schools 



Nu; 



v^ti of 



schools 



63 Highly Selective 
45 Black 



Mean % GPA Distribution 
at 3.0 level and above 
* 63.8556% 
(40.8689% 



Highly 
Selective * 



lack 



Row Total 



Number of schools with 
3.0 -GPA distributions 
below 50% 


10 

'(15.9%) 


35 
(77,8%) 


45 
41.7 


Number of- schools with 
3.0 GPA distributions 
at or above 50% 


53 
(84.1%) 


10 

(22.2%) 


63 
58.3% 




63 


I 45 


108 




58.3% 


43.7% 


100.0%" 



; JT % . TABlAlI-B 

- Highty'Selefctive ahools compared to Other schools 
^ Mean %/GPA Distribution 

Number of 'schools at 3.0 level and above 

63 Highly Selective 63.8556% 
343 Other ^ 51.0332% 



Highly 
Selective 



Other 



RowTotal 



• : , — : — — c 

Number of schools • 
with 3.0 GPA distribution 
below 50% 



10 

(15.996)- 



R 165 

(48.1%) 



175 * 
43.1% 



Number of schools 

with 3.0 GPA distribution 

at or above 50% 



53 
(84.1%) 



178 
(51.9%) 



231 
56.9% 



63 , 
15.5% 



343i 
84.5% 



406 
100.09k 



346 



* V. 



TABLE II-C 

Highly Selective schools compared to Pubiic^chools 



Number of schools 

58 Highly Selective 
260 Public 



Mean % G^AdDistribution 
at 3.0 level and above 

65.1069% * 
44.6631% 



..X 



Highly 
Selective 



Public 



Row Total 



Number of schools- 
with- 3.0 GPA distribution 
below 50% 



8 

(13.8%) 



192 
. (73.0%) 



200 
! 62.9% 



Number of schools 

with 3.0GPA distribution 

at or above 50% 



50 
(86.2%) 



68 
(26.2%) 



58 
18.2%'. 



260 
81.8% 



34* 



118 

37.1% 



318 
100.0 



X 



TABLE II-D 

Highly Selective schools compared $ Roman Catholic schools 

Mean Wo GPA Distribution . 
Number of schools 1 * at 3.0 level and above 

59 Highly Selectee s 64.0492% 

138 Roman Catholic ' % 53.4051%' 



J 

t * 


Highfy 
Selective 


Roman 
' Catholic 


Row Total 


Number of schools 

with 3.0 GPA distributions * 

below 50% 


10 

(16.9%)' • 

* 


(31.9%) 


54 
27.4% 


* 

Number of schools 

with 3.0 GPA distributions 

at or above 50% 


49 

(83.1%), 

f> 


m 

♦ 94 

(68.1%) q 


143 

72.6% 

N 




"* / 


13» 

..7q..i% , 


1 

f 

197 
, J00.0% 
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colleges (50 out of 58 colleges) have senior classes with 50 
percent of the students receiving at least a 3.0, only 26 2 
percent (68 out of 260) of the Public institutions graduate 

. their seniors at that rate. 
' Finally, the Highly Selective colleges are compared to 
Roman Catholic colleges. Here again there are fewer cases 
of Highly-Selective schoofs since four of them were classified 
as Roman Catholic. The difference is somewhat less stark 
than with the above comparisons, but still appear significant 
While 83. 1 percent of the Highly Selective H schools (40 out of 
59) graduate at least half their jrlass with 3.0 GPAs, 68 1 
percent of the Roman Catholic colleges (94 out 'of 138) do 

■ so. 

Table II-E summarizes the" data presented in Tables II-A 
through -il-D. As in Table II-B, "Other" includes only 
Private 'colleges which are not otherwise classifiable, as. 
Predominantly Black, Roman Catholic or Highly Selective. 
As in Table II-D. Roman Catholic schools which were also 
Highly Selective, have been carried within the Roman 
Catholic *g7oup. , . » 

i * 

. 3 Cdmsering LSDAS-supplied. CPA distributions Kith 
■school-supplied GPA distributions for Predominantly Black 
schools and Highly Selective schools . 

In comparing LSDAS-supplied GPA distributions with 
school-supplied distributions, it is important to remember at 
the outset that the school-supplied GPA distributions are, 
according to the Guide, more clearly representative of the 
individual institutions than are the LSDAS-supplied GPA • 
distributions. - 

_ • — 
' Table III presents data from the 1979- Guide for 
Predominantly Black and Highly Selective schools. Twelve 
Predominantly .Black colleges have school-supplied GPA 
distributions. For these schools, the mean percentage of 
GPA distribution at the 3.0 level and above is 30.1083%. 
Thirty-two Predominantly Black colleges did not have 
school-supplied, GPA distributions, but had LSDAS- 
supplied GPA distributions averaging 45.4063% at .the 3.0 ' 
level and above.'* jf the LSDAS-supplied GPA distributions 
are used; or are the only GPA distributions available, . 
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TABLE II-E 
MEAN PERCENTAGES OF 1979 
GRADUATES WITH GPAs OF 3 (X) AND 
ABOVE BY TYPE OF SCHOOL 



Mean Percentage 
y 70.0 -! 



60.0 — 



50.0 - 1 



40.0- 



30.0—1 



20.0— 



, 10.0 — 



64.0^ 



- 53,0% 



5I.09& 



44.8<£ 



40,9^r 



Roman 



Black ' Public Other - . r 
Colleges Colleges Colleges 




Higftly 
Selective 
Colleges 



obviously they will suggest, a pattern of higher grade 
distribution than is demonstrated by the lower, and more 
reliable, school-supplied GPA*distributions. 23 * 

Of the Highly Sefeetfte colleges, 39 have school-supplied 
GPA distribution^ For'these schools the mean percentage 
GPA distribution at the 3.0 level and above is 60.2103%. 
Twenty-siS: of, the Highly Selective colleges dfd not have 
school-supplied GPA distributions, but had LSDAS- 
supplied distributions averaging 67.4885%. * 
^ Again, as with the Predominantly Black schools, if the 
only available data are the LSDAS-suppIied GPA 
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distributions, these will appear to suggest that grades are 
higher at the Highly Selective institutions than is actually 
demonstrated by the more reliable school-supplied GPA 
distributions. , 

The wide variation between the school-supplied and the* 
LSDAS-supplied GPA distributions for both the 
Predominantly Black. colleges and the Highly Selective 
colleges may well be, as the Guide suggests, the result of self- 
selection. :4 Unfortunately, whatever the reason for the w : ide 
disparity, it matters little when the end result is considered. 
As Table III shpws, if an applicant is applying to law school 
from one opihe Highly Selective institutions, there is at least - 
a 60 r i^fnce that his or her institution has provided its own, 
more reliable^ lower GPA distribution to the Guide. If, on the 
- other hand, an applicant is applying to law school from a 
Predominantly Black college or university, there is only a 
27 3 c r chanc£ that his or her institution provided its own, 
more reliable, Jower GPA distribution. Further, note that in 
the case of both Highly Selective college graduates and 
Predominantly Black college graduates, the LSDAS- 
supplied GPA distributions present a more inflated grade 
distribution picture than' do the school-supplied GPA 
^*^ stri b uti 9 ns A - However, whereas the. difference between 
school-supplied and LSDAS-supplied GPA distributions for' 
the Highly Selective colleges is 7.2782*7 (i.e., 67.4885 r # 
means LSDAS-supplied less 60.2l03 r r mean scHB^T-* 
supplied).- the difference between school-supgUe^Tand 
LSDAS-supplied GPA distributions for the Predominantly 
^ Black colleges is 15.298^ (45.406^r mean LSDAS-supplied' 
less 30. 1083^ mean school-supplied),— over- twice as high as 
for thp Highly Selective colleges. - ' 

While a cause and effect relationship cannot be, implied 
here, given the-differences in GPA distributions between the * 
a Predominant!^ Black schools and the Highl\ Selective 
schools and the greater percentage of HighK Selective 
schools which supply \heir own (lowerj GPA distribution 
Ggures as compared to the number supplied b\ the Pre- 
dominantly .Black schools, it is worth pondenng'that while 
• nearly half (45 c/ r) of all blacks earning college degrees grad- 
uated from Predominantly Black colleges.-' over 75' r of. 
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black law students graduated from largely white undergrad- 
uate institutions. 26 

In short, not^only are graduates front the Predominantly 
Black colleges less Jikely to graduate with a 3.0 average, they- 
must also bear the additional burden that law school admis- 
sion committees reviewing their credentials are far less likely 
to have access to information which accurately reflects the 
grading patterns at their colleges. 1 ■ rf 



.table iv 

MEAN PERCENTAGE OF«?a7aT 3.0 AND 
ABOVE BY TYPES OF COLLEGES OVER TIME 



Mean 
Percentage 

70.0 -, 



600- 



College Gasification* 



50.0 



40.0 



'30.0- 



20.0- 



10.0- 



0 - 

Ypar of Guide 
Number of cases 



,.(59 2/ 



1*3$ 



(41.2 
(39.1)- 

(35.7K 
{31.7K 




^.-(63 9) 


Highly Selective 


\ (53.3) 


Roman Catholic 


— (51.2) 


Other 




* 

Public 






(40.9) 


Predominantly^ lack 


/ 




/ 




/ * 






< 



— 1 — 

1974 



— I — 

1979 



29 1 275 , $21 

» # . -** ^ 

•These five classifications are the same h those for Table II-E. 
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• v f/ CoPjPowg Srade inflation trends among the five major 
college classifications 

iJf bl l IV ?h ?^ S trends in 8 rade inflation from 1972 £the 
19J4 edition of the Guide gives cumulative information on 

. school grade distribution patterns/from the 1972 and 1973 
graduating classes) through 1979. The mean percentage^ 

-given in Table TV are school-Supplied GPA distributions for 
the Roman Catholic, Other," and Public school classifica- 

' S2' • Pf™*^ used for the Highly Selective and 
Predommantly Black schools reflect the average of their 
mean LSDAS-suppIied and mean school-supplied distribu- 
tions. 2 * Finally, note that while the 1974 data shows a spread 
of 20 percentage points between the Highly Selective and the 
Predominantly Black schools, by 1979 the spread widens to 
23 percentage points. 4 

IV. PRELIMINARY FINDINGS , M 

* / 

Initially, we must be cautious abou/any conclusions, in 
part, because the available data base is incomplete. Out of 

♦ , more than 1700 four-year undergraduate schools^ in the 
country, there are only 821 (48.3%) which have supplied 
- their GPA distributions to the 1979 Guide. Likewise, of the 
„ 87 Predominantly Black colleges and universities, there are 
school-supplied or LSDAS-sJppIied GPA distributions for 
only 45 (51.7%). Fortunately the sample size available is 
approximately half the entire school population for each— 
• ■ group.- 

Moreover, this study should not be interpreted to suggest, 
. - either directly or indirectly, any judgment, evaluation, or 
. comparison of the quality of education offered at the Highly 
Selective colleges versus the quality of education offered at 
any of the colleges in the other classifications traditionally 
accorded less prestige^Tiously, the study also does not 
purport to comment^pi comparative quality of graduates 
-produced by any ofUfe groups of colleges analyzed. 29 The 
grade distribution patterns are, however, strong enough to 
allow for the following preliminary conclusions, Snd to sug- ' 
gest a direction for future research and-analysis. ' _ 
. First,- grade inflation has occurred at undergraduate" col- 
leges and" universities. While many educators may have su5- 
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.pected that grade inflation began 10 or even 15 years ago, the 
information in the Guides documents that grade inflation has 
most certainly occurred during the past eight years. 

Second, grade inflation has not occurred evenly, ftor to the 
same degree at all colleges and univejsities. When grade 
distributions are analyzed by college classifications, it is 
apparent that substantially higher grades, are distributed at 
the Highly Selective colleges than at tfie Predominantly 
v Black colleges. All other types of colleges fall somewhere 
between these two extremes. 

Third, while graduates from Predominantly Black colleges 
applying to graduate and professional schools may have been 
prejudiced by the mere fact that they graduated from insti- 
. tutions traditionally accorded less prestige, they most cer- 
tainly have been prejudiced by GPA compariso'ns'with 
graduates of the Highly Selective schools. That is, the grad- 
uate in thp^fffth percentile (from the top) from "Mount 
^ HilyarSwill have a GPA of 3.8, whereas the graduate in the 
fifth percentile from "Lloydhouse" will have only a 3.2. 

Fourth, the tendency of LSDAS-supplied GPA distribu- ^ 
tions to be considerably higher than school-supplied GPAs * 
distributions, ^especially" so for the Predominantly Black 
colleges, together with the absence of school-supplied GPAs 
from the majority of Predominantly Black colleges, com- 
pounds the^initial disability applicants from Predominantly 
Black colleges face when comparisons are made with other 
college graduates. That js, the admission committee member 
considering the graduate in the fifth percentile from Mount m 
Hflyard with the 3.8 GPA is^more likely to have access to 
data supplied by the institution itself which will accurately 
describe the school's grading pattern; whereas the same 
committee member considering the graduate in the fifth 
percentile from LloydhQuse with the 3.2 GPA is likely to 
jiave the GPA distributions of only the -(comparatively few) 
LSAT/LSDAS registrants from that school. 

Next, the conventional wisdom has been that the more 
selective and prestigious the school, the more likely it is th&t 
tough grading standards *are maintained and liftle^ if any, 
grade inflation has occurred. Likewise, the same convention- 
al wisdom holds thatut the lesser known or less prestigious 
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institutions, the grading stahdards are somewhat more flexi- 
ble, if not downright easy, and more grade inflation has 
occurred. To the contrary, this study demonstrates tlfauhe 
esser known, less prestigious colleges are, as a group, moffc 
likely .to have held the line on grade inflation. 

Finally, the vast differences in grade distribution patterns 
between the Predominantly Black colleges and the Highly 
Selective colleges would appear to suggest that a belTcurve 
does not necessarily exist at all educational institutions or 
that, ,f one does, the ' bulge'- in the bell, occurs at radically 
different points on the grading scale. 
V. RESEARCH AND POLICY IMPLICATIONS OF THIS 
STUDY •> 

Of what value is the information that gracte inflation has 
- occurred unevenly at different types of colleges and univer- 
sities? • 

First, those involved in making the hard decisions created 
by the present abundance of professional school applicants 
, now have additional information to use in assessing college 
GPAs. Once again the need for great care in relying on "the 
numbers only"— here, the GPA standing alone-in making 
admission decisions is underscored. The GPA is no more 
hard datunMn terms of measuring an applicant, than is the 
U>Al score. The study confirms that an applicant's GPA is 
related to, or can be substantially influenced by the type of ■ 
college He or she attended. 

Next, registrars and Seans at Predominantly Black col- 
leges, as well as all others, should be actively encouraged to * 
supply their own GPA distribution percentages to the Guide ' 
so that a more accurate picture of their grading patterns will 
be available to law schooj admission committees. 

Third, cumulatjye-across percentages should be added to 
the box percentages which now appear in the Guide, to make 
grade distribution comparisons betweejn undergraduate insti- 
tutions easier. To illustrate, see Figure.4. 

In the very least, information on the unevenness of college 
grade inflation should be made more readily accessible to 
graduate and professional school admissions committees. 
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As. always it is far easier to study and explain whar has 
occurred than to discover and explain why. The preliminary 
findings of this study strongly suggest some further^lreas.of 
useful research which may be helpful in testing some of the 
follovrlhg theories. Keep in mind that the theories pos<g are 
just that, theories nothing more, as to what has causRl so 
marked a difference in the rate of grade inflation among 
different types of cojleges, arfd.most particularly, between 
the Highly Selective cplleges and the Predominantly Black 
' colleges. 

First,, faculties at Predominantly Black colleges tend to 
award lower grades in order to^iemonstrate to prospective 
employers and to graduate and professional schools that they 
maintain tough grading standards. 32 

A secQQd theory is that facilities at Predominantly Black 
colleges are somewhat isolated from the rest of their profes- 
sional colleagues, and thus are unaware of the current inflafe- 
ed trends in -awarding grades elsewhere in academe." 

Third.'grades are higher at other institutions, ana" highest 
of all at the Highly Selective colleges, than at the' Predomi- 
nantly Black colleges, because they have better students." 54 

A fourth possibility could be/in a sense, a reversal pf the 
first theory posited. Faculties at the Highly Selective institu- 
tions perceive themselves as offering a more rigorous aca- 
demic program and- therefore feel obligated to give^ their 
students some sort of automatic; handicap in awarding 
grades. 

A less happy theory might be that faculty members at the^ 
Highly\selective institutions have been more responsive to 
the pressures for higher grades converging on them from a 
number of sources: (1) their more sophisticated, game-wise 
students are articulate advocates for higher grades; (2) 
wealthy donors are unhappy when their children receive so- * 
so grades; (3) or the tenure and' promotion evaluation system 
includes student input andjow grades do not buy much' 
popularity. v 

.Finally, the vast difference (15 percent) bejween'the 
LSDAS-supplied GPA percentages and the school-supplied. 
GPA percentages for Predominantly Black colleges, as 
^compared to the lesser difference p percent) for the Highly 
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Selective colleges, ma*) 1 suggest that some fairly brutal, self- 
* selection is going on at the Predominantly Black colleges. 
Onl> the ver> best studeats from the Predominant!) Black 
colleges are even daring to enter the law school applicant 
pool. ' - , „ 

VL CONCLUSION ' / 

Law school admis&ion committees are in the business of 
allocating a scarce resource — the seats in the accredited law 
schools throughout the countr>. ,<? Generall> these allocation 
decisions have been made in large part b> assessing the 
candidate's past performance both on the LSAT and * in 
undergraduate school. 

To date, latf school admissions personnePljaveliad a near 
total preoccupation with the validity use, overuse and mis- 
use of the LSAT. This preoccupation has tended to obscure 
concern fcfr, or serious stuclf into, the other most influenzal 
factor in the law admissions process, the college grade poinv 
average. 

' The purpose of this stud> has been to alert law schools to 
the unevenijess in grade distribution among various types of 
colleges — the sharpest disparity occurring between Highly 
Selective schools and Predominantly Black schools — and to 
awaken interest in further analysis of the numerous factors, 
both tangible and intangible, which might affect an indivi- 
dual's final GPA, The GPA may be a function of the indivi- 
dual's major, the amount of time he or she had to devote to 
studying, the choice of professors, th6 existence or absence 
of ^financial worries, the existence or absence of famjl> 
responsibilities, all of tha above, and many other factors that 
ma> not ever surface in the admission process. This stud> 
reveals, however, that an applicant's GPA is related to or 
influenced b> the type of coUege he pr she attended, ^nd 
that is one factor which should no longer be ignored. 
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At Temple the grade distribution percentage information 
is us£d in two very modest ways. Thev are presented here 
merely to iliustrate one school's admittedly simple approach 
to a complex problem. * / ■ 

First, in the regular (non-discretionary) admission pro- 
cess, "bonus points" are added onto an applicant's index for 
.grade distribution percentage levels below 50 percent for 3.0 
GPAs and above. The lower the school's percentage, the 
higher the number of "bonus points" given to an applicant 
from that school: » 

PERCENTAGE OF CLASS NUMBER OF BONUS 

GRADUATING AT 3.0 OR ABOVE POINTS AWARDED 

49-40% \ , 25 

3>30% 1 40 

29-0% * \ • 50 

The bonus points are added to the base, index as the admis- 
sion file is prepared and act as ay ^bterC to those persons 
' reviewing the file that the applicant in diestion*earned h^pr 
her GPA at an institution with comparatively underinflated 
grading practices. 

Bonus points are not subtracted for applicants applying from 
colleges with GPA distributions of 50 percent Or more at the 
3.0 level^and above, 

In the Temple special' admissions process (the Sp.A.C.E. 
Program), substantially less attention is paici to "the 
numbers" so that the -review and evaluation of applicants 
from "underinflated" institutions is more subjective and 
discretionary. The lists of colleges and their GPA percentage 
distributions at the 3.0 level and above, described in Figure 3 
suprame simply made available as a reference to art persons 
reviewing files, interviewing Applicants, etc. 




360 



. m 

314 TOWARDS A DIVERSIFIED LEGAL PROFESSION 

TEMPLE INDEX* 



GPA (4.0) x 338 * 1352 

LRPA** (4.0) x 112 448 * 

LSAT (800) x 1 800 * 
WA(80) r x5 * '400 

BASE INDEX 3000 

Bonus Points: \ 

Academic Honors (up to) 50 
Service (Peace Corps, 

Vista, military or equivalent) 50 

Work during college (up to) 50 - 

Work after college (up to) 50 
college GPA distribution 

adjustment (up to) 50 

ADJUSTED INDEX 3250 



*As the INDEX is presented here/it assumes the highest possible 
GPA, LSAT, etc., as well as the maximum number of "bonus . 
points" for each factor. 

**LRPA: The Last Reportable Period Average includes approxi- 4 
mately one-third to one-half of the applicant's most recent level of 
academic work. For example, if the applicant is applying in the 
senior year of college, the LRPA will be the junior year; for the 
applicant with a Ph.D., the LRPA will be the combined M.A, and 
Ph.D. 'work. 
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NOTES 

1 Defunis v Odegaard. 416 U S 312 ( 1974) 

2 During 1977 and 1978. this author attempted a'stuctv ot grade .inflation tor the 
decade 1968-78. At that time, numerous sources of possible data collection 

/ were contacted inter alia, tjjc Educational Testing Service (ETS). the 
Department of Health. Education and Welfare (HEW ). the American Council 
on Education (ACE), and several educational consu^nts None knew of any 
national data collection prior to the 1971-72 Guide to the Interpretation of 
Undergraduate Transcripts (LSAC) (1973). One stutty by Michigan State 
— ^ Professor Arvo Juola showed that the national CPA average went from 2.4 to 
2 8 between 1965 and 1974. howeCer. onU 149 colleges were included tn the 
study "When an A' Deserves a "B\ ' Sewsneek (September 29. 1979) 

t 

3 The 1974 edition of the Guide contains grade ^distributions tor 631 schools 
# reported bv schools themselves and gradL distributions for 304 schools based 

on 25 or' more LSAT and/or LSDAS registrants from. each school over the 
previous three >ear period ^The 1979 Guide contain** grade distributions from 
946 spools as reported b> the schools themselves and grade distributions for 
444 schools based on 25 or more LSAT/LSDAS registrants from each school 
ovcr*the previous three vear period * 

4 All illustrations of individual colleges and universities in this report are real 
However, ficitious names of such colleges and universities have been used to 

- protect the innocent as well as the guilty A transfer code from real to fictitious 
names is available on file at the Temple University School of Law Admissions 
Office Requests from persAs*doing scholar! v research will be honored 

* 

v 5 (a) The admissions comrmttees at Temple Law' School were primarily 
interested in a comparison of CPAs for our applicants, the vast majority of 
whom had GPAs at the 3 U level or above. 1 1> | The membersof uur committees 
felt that they knew * what a 3 0 average represented in terms of academic 
achievement. This reason is. obviously, stronglv related to (c) below, (c) To 
those who had graduated from college in the carl> to-mid-6() s. the 3 0 average 
was a gut-level demarcation point, above it was academic responsibility, (d) If 
grade inflation were having an impact on our applicants profiles, its effects 
• were most observable and of greatest concern to us in the upper ranges of* 
academic performance, (e) The author guessed that 3 (J would be somewhere 
in the high-to-nnddlc grade distribution ranges for many schools Four and a 
halt vears after the selection of the 3 0 focal point, it was not surprising to see 
that the mean percentage for all schools with GPA distributions at 3 Oor above 
for the entire 1979 data base was 50.187 and the median percentages was 
49.250 

6 Because the Guide is now a two-volume set. measuring more than 6 inches 
collectively, and containing some I6(X) pages, a list of colleges and their 

. percentage of GPAs at the 3 0 and <ibovc level is far more portable 

7 Potted ivy ' The phrase is borrowed from Dr Stephen \ale. Educational 
Consultant. Enrollment Analysis. Inc . Philadelphia. Pa 

8 Barnard. Bryn Maw r . Mount Holyoke. Radchffc. §milh. Vassar, W^llcsley 

9 A Astin. Predicting Academic Performance m College b&Untt^ Data for 
2300 American Colleges ( 1971 ) Astin ranked schools from 1 to 7. with 7 being 
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the most "selective " Of the 2320* schools Astm evaluated,, only 66 schools 
received a rating pf 7. including the eight Ivy League institutions previously 
listed in the text at 7. supra, and the Seven Sisters, note 7, supra. The Astm 7s, 
in alphabetical order, are: 

Air Force Academy, Amherst, Barnard, Bates, Bennington, Boston College,* 
Bowdom; Brandeis, Brown; Bryn Mawr, Bucknell, California Institute of 
Technology; Carleton; Colby, Colgate, College of Holy Cross. Columbia, 
Connecticut College, Cornell, Dartmouth, Davidson, Dickinson, Duke, 
Georgetown, Gnnnell, Hamilton; Harvard, Harvey Mudd, Haverford, Johns 
Hopkins; Kenyon. Lafayette, Lawrence University, Lehigh University, 
Massachusetts Institute of Technology, Middlebury, Mount Holyoke, Naval 
Academy; Oberhn; Occide^taJ; Pomona; Princeton; Radcliffe, Reed, 
Rennselaer; Rice; St. Johns College, Maryland; Sarah Lawrence; Smith; 
Stanford; Swarthmore; Trinity, Connecticut; Trinity. District of Columbia, 
Tufts; Union, New York, University of California at San Diego, University of 
Chicago. University of Pennsylvania; University of Rochester, University of 
Washington; Vanderbilt; Vassar; Wellesley; Wcsleyan; Williams; and Yale. 

10 Hereafter, the name of each classfficatlon by school group, e.g. Highly 
Selective. Predominantly Black. Public, will be capitalized to clarify when 
these terms are being used to denote the classifications m this study, as 
distinguished from their use as ordinary adjectives, 

* 

1 1 A few universities which describe themselves as "Private" (e>g. Cornell and the 
University of Pennsylvania) receive substantial grants from their respective 
state boards of education Nonetheless, we have included them in the report as. 
"Private."' based on their sejf-descnptions in the College Handbook. 

12. The College Handbook. {M. Matheson, cd.. 1979} 

13 In 1979. the NAFEO members who werc afeo in the College Handbook 
included the following four-year colleges: / 

Alabama A & M University . Alabama State University. Albany State College 
(GA); Alcorn A&M University, Allen Univ/rsity. Arkansas Baptist College, 
Universityof Arkansas at Pine Bluff. Barber/Scotia College. Benedict College, 
>■ Bennett College (NC), Bethune-CookmSn College. Bishop College. Bowie 

State College, Central State University (OH). Chcyney State College ;paflin 
College, Dark College (GA), Coppin State College. Delaware State College, 
Dillard University, Edward Waters College. Elizabeth City St. University 
(NC): Fayetteville St University, Fisk University. Florida A&M University, 
Florida Memorial College. Fort Valley State College. Grambhng State 
University; Hampton Institute. Huston-Tillotson College. Howard University, 
Jackson State University. Jarvis Christian College; Johnson C. Smith 
University. Knoxvillc College. Lane College, Langston University. LcMoyne* 
Owens Collegc^Lincoln University (MO). Lincoln University (PA), 
Livingstone College. Miles College, Mississippi Industrial College. Mississippr 
' Valley St University, Morehouse College, Morgan State University . Morris 
Brown College; Moms College; Norfolk State University, North Carolina 
A&T»St University. North Carolina Central University, Oakwood College. 
Paine College; Paul Quinn College, Philander Smith College, Prairie View 
> A&M University, Rust College. Savartrjah State College. Sclma University. 
Shaw College at Detroit. Shaw Upivcrsity (NC), South Carolina State College. 
Southern University at Baton Rouge, Southern University at New Orleans. St, 
Augustine's College; St. Paul's College (VA), Spclman College. Stillman 
, ' College; Talladega College, Tennessee State University. Texas College, Texas 

ERIC 
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Southern Lrmersitv. Tougaloo College. Tuskegee Institute.* Iniversitv ot 
Marvland (Eastern Shore). Intersil) ot ihe District ol Columbia (formerl) 
D C Teachers C ollege), \ irginia State I nivcrsitv. \ irginia Union I ntversits 
\oorhees College. \Vilbertorce I mversits. Wtlcv College. Winston-Salem 
Stale InisersH). Xavter I ntversitv (LA) 

14 For the purposes ot this report rnmontv is defined in accordance with the 
American Bar Association I ABA) reporting pn>ecdures tor Fall N7y. u> wit 
(1) Black "not ot Hispanic Origin, kli American Indian or Alaskan Native 
{3 ) A^«iii us paei tic isfandcr. and (4) Hispanic 

15 Many institutions provided percentage distributions of GPAs for their senior 
class The distributions arc based on "the cumulative tour sear GPA tor seniors 
not just the senior >car GPA Most were provided in the same format as the 
LSD AS distribution thov. which were not arc printed exact!) as the institution 
submitted them For those institutions which provided data, there is a ginnl 
basis tor comparison between LSDAS registrants and the total senior class 
In ins tames m, here dts^repames appear between GPA distributions based on 
LSD AS registrants and those based on senior classes, the latter v\ould usitalh be 
more representative of an institution s entire student body It should be noted that 
the *aym *hich the LSDAS calculates a CPA may differ slightly from the *ay the 
institution calculates it " Guide, at ix (1979) (emphasis in original) 

' 16 Id > 

17 For the purposes ot this studv our interest was in comparing grade distribution 
patterns between ditterent tspesot colleges, hence we determined to use onl> 
school-supplied percentage distributions We did out anticipate anv significant 
onlfcijns trom the schix>t-supplied data base siXh as were later discovered in 
the High!} Selective colleges and in the Predominant!) Black colleges See note 
19 infra and accompanving text 

A second studv comparing LSDAS-sUpplicd distributions with s< hi k>I- supplied 
distributions is currenilv underwjv Whrte this studv ma) be of sonic interest to 
law school admissions committees, its results will not conflict with the present 
studv or its conclusions nor will it be of interesftootherprotession.it scht>o! or 
graduate admission committees or prospective emptovers 

* 

IN One Ot the Highlv Selective schools supplied the following grade distribution 
data See f igure > 

19 1 he absence ot 38 Predominant!) Black colleges universities trom the litl.il 
ot NV*)ceurs because these schools did not turnish enough LSA'f /LSDAS regis 
trants to meet the minimum 25 registrants over a three vear period upon which 
tO'base an LSDAS-suppIied GPA distribution 

Before combining the LSDAS and school-supplied distributions a test ot mean 
differences was conducted Inasmuch as the test produced a non significant 
result in the ease of the Highly Selective schools, combining the two sources ot 
data represented no substantial problem On the other hand a statist tc.ilfv sig 
.niticant difference in the means did occur between the Predominant Black 
school-supplied and LSDAS-supplied data Since the combined sources dis 
torted the results in a wav that would onlv be damaging to the hepothe^ thai 
is the combined LSDAS- and school-supplied GPA distribution served ontv to 
lessen the ditferences hetween the two groups,ot sehtK>lv--UR results ot the 
q stull> ov craft was not impaired 

E£L£ 365 ' - - • ' 
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20 Thedegree lo which we can look at trends over the five-year period is limited, 
at least in this stud>. to those schools or types of schools tor which we have grade 
distribution reports for all three >ears Future research could yield valuable 
information by expanding the analysis to include the grade distributions in the 

1973. IV75. 1977. 1978 and Guides (The 1980 Guide was published after 
this study was completed ) 

21 See note 5 supra 

22 See note 15 supra and accompanying text 

23 Because the LSDAS-supplied distributions are so much higher than the school- 
supplied distributions for the Predominant Black schools, the combining of 
the two groups of data did not aid, but rather undercut the thrust ot the com- 
parisons 

* 

24 While the Guide should provide valuable assistance in understanding' the 
meaning of undergraduate grades. LSAT scores, and writing ability scores 
from many institutions, it has distinct limitations and. should be used in the light 
of the following cautionary statements 

1 The information derived from LSAT and LSD AS tiles is based on students 
who those to enter the LSDAS and;or lo take the LSAT In addition, appli- 
cants to law school arc not representative of all the students at a college nor in 
tact is it neccssanlv true that law school applicants represent the same segment 
ot the student body from school to school In some colleges law school appli- 
cants may, be the best students, whereas in others the best student* ma\ be 
guided toward some other field, leav ing law school applicants to be Urawn troni 
those of more nearly average ability Therefore, because of this and because^ 
the number of candidates from some institutions may be small, one should not 
attempt to rank order the quality of colleges based on these data alone Guide 
at ii ( 1974) (emphasis added) 

A similar caveat is repeated in the 1976 Guide at u The information derived 
from LSAT and LSDAS files is based tin students who those to erftcr the 
LSDAS and/or to take the LSA I In addition applicants \o law sehool art not 
representative of all the students at a college, nor in tact is it neeessarils true 
that law j>cht)ol applicant represent the sanic segment of the student bods from 
school to school In sonic colleges law sch>*ol applicants mav be the best stu- 
dents, whereas in others the best students aia* be guided toward some other 
Ueld. leaving law school applicants to be drawn Irom those ot more mark 
ave rage ability Therefore* because of this and be< ause the number of < andidah'M 
from some institutions ma\ be small, one should nut am nipt to rank itnLr tin 
quahts of colleges based on these data alone (emphasis in original ) t ' ' 

25 Bf ic t ol the Law Sehool Admission ( ounul as anmu<- uinac at 1 1 Regents ot 
the Tniv ofC.il \ Bakke 4tK I S 26S ( I97s> 

a 

j 

2h Bovd, Legal f duration A Nationwide Stud\ ol Mmontv I aw MudoU" 

1974. " 4 Black L J ^27 52* |W7<| 

27 The classifications are the same a<> for table IM 



2Jv See note 23 supra and accompatmng text 

29 See note "U> and aeeompanung text and the discussion guuuliv ai >» *1 
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30 Anecdotically, these statements of conventional wisdom" are based on nu- 
merous discussions the author has had with a number ot admiwion comittee 
members and LSAC representatives throughout the past live years The dis- 
cussions were initiated, in part, for the purpose of learning whether know- 
ledgeable persons active!) invoked in the law school admission process were 
aware of the degree of uneveness in college grade distributions 

3 1 The degree to which uneven grade inflation data can be used in some concrete 
manner or in some subjective wa>, in the admissions decision-making process 
should, of course, be determined fry individual school admission committees 
For example, over the last four a half years, this information has had an impact 
on the Temple Law School admissions committee members Their comments 
or suppositions about the "high or low quality' of a given institution are now 
balanced and Weighed against inquiries about the same institution s inflated 
or "undennflated" grade distribution pattern By way of illustration, the 
manner in which grade distribution data is usecCalbeit modestly, at Temple is 
presented in the Appendix * 

32 D White. An Investigation into the Vahditv and Cultural Bias of the Law 
School Admission Test MII-D-1 (1980) > 

33 By way of illustration, it was reported to the author that a black faculty mem- 
ber at a New England college, newly arrived from a Predominantly Black col- 
lege in the South, remarked that she had never heard the expression grade- 
inflation" until coming to the largely white New England college 

34 This third hypothesis is an attractive and simple theory In its simplicity how- 
ever, it fails to acknowledge several competing realities For example the 
argument fails to acknowledge that many schools, even the most selective, 
have their fair share of athletes, alumni/ae children and children ot wealthy 

, donors who are not necessarily admitted solely on the basis ofjheir scholarly 
achievement or potential Second, the theory does not recognize that students 
of limited financial means (including Xhc majority of black, other minority and 
many first and second genration American college students) may elect to 
attend or be forced to attend college where costs are lower than at the more 
selective colleges Third, the theory doc\s not consider that persons 1 "who are 
older than the average age of 18 lor entering college will be more likely to have 
families whom they are reluctant to ignore or to uproot, thus mandating atten- 
_ dance at local, and usually less prestigious, community or state colleges ancf, 
universities Next, this theory does nofallow for the many children who select a 
college based on where a parent or family member attended And finally, the 
theory fails to-recognize that black hSgh school students may simply choose to 
V attend Predominantly Blaqk colleges. * ^ 

At this point, a note of caution should be added with respeg to evaluating the 
performance of minority students at prestigious (Highly Selective) and largely 
white institutions, given what we now know about the inflated GPA distribu- 
tions at these schools While the author has not done a statistical evaluation of 
* \ the academic records of such applicants, a consistent impression gained from 
observing many such records is that there is a striking pattern of a poor first 
year followed by increasing academic achievement thereafter. Unfortunately, 
the freshman "period of adjustment, " if poor enough, will impair the overall 
CPA. despite dramatic improvement in the sophomore andjunior years. To 
illustrate the pattern a 2 25 for the freshman year followed* by a 3*0 for the 
sophomore year and a 3 5 junior year, still leaves the applicant with a less than 
stunning 2 92 overall GPA by the time he or she is ready to file :r*iv\ 'school 
'application What ac ounfs for a 2.25 performance from a student with 
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* * 

obviouslv far greater academic potential, as -demonstrated bv the latter s^ars 
record > It is not fantasy to suppose that for minority students from lower eco- 
nomic income groups, whether home is Newark. Sew'Jersev, or Sillatauga, 
Alabama, the first vear at Iv> Hall L niversitv is a shock One Temple Law 
student described it sueeinetlv All svstems {i c intellectual, social, cultural 
environmental and — for those from the Soufh — ^astronomical) are loneU 1 

35 The recent Report of Joint Committee on the Demand tor Legal Lducarion in 
the I9XIJ s. bv the Association ot American Law Schools and Law School Ad- 
mission Council (Jul) 10. WHO), notwithstanding 
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Innovative Models for 
Increasing Minority Access 
to the Legal Profession 

SusaflMi^Brown • , > K_ 

€duarac Marenco, Jr. . ♦ 

with tbv assisthnce of Linda ). Panovich f 

Mexican American Legal peiense and Education Fund 

' I. INTRODUCTION 

The Mexican American Legal Defense and Educational 
Fund has, for the past eighteen months, been conducting a 
study to develop alternative admissions models which will , 
facilitate minority access into tew school and eventually im- 
prove the chronic tinderrepresentation of blacks and 
Hispanics in the legal profession. The grant for the study/as 
funded by the Fund for the Improvement of Postsecondary 
Education (FIPSE), provided only sufficient funds to collect 
questionnaire data on admission's procedures of ABA- 
approved law schools in 'California, which represent a highly 
diverse law school community. Consequently, the criteria- 
which were developed are equally applicable nationally to 
approved law schools. Moreover, the research on which the 
alternative admissions models are based derives from a thor- 
ough review of national materials on current" admissions 
procedures, testing, psychometrics, and other germane 
information. 

Currently, the models ase being disseminated to law 
schools and legal organizations throughout the countfy Tor 
the purpose of test-piloting with data drawn from applicant 
pools for each school. We will, of course, monitor the 
progress in using our guidelines to deve^pp new criteria that 
result in increased minority admissions. Finally, the staff of 
thft. project, with direction provided by a distinguished 
advisory panel of prominent legal figures, is formulating/ 
national strategies for ensuring efficient implementation of 
ajternative admissions models which emphasize the 
continued importance^ of minority access to the legal 
profession. 
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The alternative admissions^ models which MALDEF has 
generated seek to 'assist persons of racial/ethnic background 
in gaining access to law schools in order' to prepace a 
substantial number of minority attorneys for positions of 
influence and power in society. Effective participation of 
minorities in the legal profession remains a goal toLbe 
achieved, as is well attested b> extensive data corroborating 
the underrepresentation of min^ities in legal educatiori'and 
the profession. " 

In the academic year of 1978-79, for example, the 
American Bar Association survey conducted b> Dean James 
White documented that only eight* percent of all studeots 
pursuing legal studies in ABA-app/oved law schools were 
racial/ k ethnic minorities' — this figure represents a decade of r 
slow progress for Blacks, Hispanics and other groups. Data 
from the 1978 Statistical Abstract of the United States show- 
that while racial/ethnic minorities constitute 'over 19.4 
percent of the total United^States population, only 3.2 
percegt of the employed lawyers and judgeS are blacks and 
other minorities. 2 f 

In 1978, Felicenne Ramey concluded a survey of minority ' 
attorneys in California. Her findings, as published in the Los 
Angeles Daily Journal, November 17, 1978,-established that 
fn 1975 there were 1,696 minority attorneys in the state, a 
figure representing only 3.8 percent of the total attorney 
population in California.' More importantly, according to 
fhe Ramey study, the percentage of minority attorneys in 
California h3s declined since 197Q even thougifrthe absolute 
number of minority attorneys has risen. This phenomenon of 
course, *is due to the' even more rapidly rising majority- 
culture attorney, population. The Ramey sfiidy also 
produced the following lawyer to population ratios for Various 
ethnic and facial gtoups: 



Group -Lawyer/Population 

Hispanic 1:51J8 . 

'Black * * 1:20W* 

Asian » 1:896 

White. ' >:367 •» 
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ThiSclaUi'reveuls an anachronistic view of law amTt^te legal 
system which flies in the 'face *of basic human rights/ legal 
justice, and demographic realities, it is projected, tor 
example, that 1991 California mav well become the first 
state in which racial/etjimc minorities will collective!) 
constitute a new ihajoritv. 4 Thus, the ample statistics ot 
underrepresentabon of ^minorities in .legal preparation and 
We profession underscores a desperate need tor a 
coordinated national program ot rese.irch and advocacv 
whicji will corfe^t this unconscionable imbalance,. 

II. PROJECT METHODOLOGY A\ ^ . 

Methodology tor the studv that MALDEr conducted to 
respond (o the need tor increased minoriw access to law 
consisted fcf three basic lines ot investigated^. Han extensive 
state of the art literature review was completed on all 
pertinent materials regarding, admissions. 2)intormul 
interviews were conducted at all fifteen ABA-approved law 
schools in California to obtain information on th,e current 
admissions pVocess and its operation. 3)and a formal survev 
instrument was maile^o the ABA law schools in California. # 
This questionnaire instrument elicited detailed data on the 
criteria -and weighting which schoolsjcurrentl) use to 
evaluate candidates tor admission, the composition and 
structure ot the admissions committee, student participation 
"in the admissions process, mfcan and/or median test scores 
and grade point averages for regular and speciallv admitted 
students, the numbers of facial/ethnic minorities enrolled in 
the schools. m\ changes in admissions procedures post- 
Bakke* jthe extent ot recruitment ot both mmoritv and 
majority candidates, what if any supportive 'services a school 
offers, and bar passage information. 5 

The scientific models which were developed in the studv 
v^ill assist law schools in updating their admissions criteria in 
accord vvith exemplar) practices and latest research results. 
Our, studv revealed thaumost law schools are and have been 
using criteria in addition to the traditional numerical indices 
ol college grade point average (GPA) and the Law School 
Admission Test (LSAT). at least to sojne extent, though 
certain schools still weight the LSAT se,ver>tv percent in 

\ '372 
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combined -formulas used tor initial appjicunt screening. The 
anal\sis a of MALDEF's Questionnaire* indicates, however, 
that factors apart trom CPA and LS'AT are often evaluated 
in a non-sv stenotic or haphazard fashion which mav naise 
issues of arbitrariness, bias or deprivation of due process. B\ 
disseminating information about .the stud) and the 
alternative 'admissions models developed. MALDEF is 
pursuing a soundlv tc'searchecj advocacv approach for 
n # iinorit> admissions in law schools. The national strategv tor 
disseminating our results 'is based on a continuing 
cooperative relationship with law tacultv and administrators 
who are reviewing and test-piloting the published models. 

As a svnrhesis of the chapters in the Law School 
Admissions Study (MALDEF, 1 1980) demonstrates, it is 
defensible if not psychometricall) mandatory for law schools 
to consider factors apforl from test scores and grades in their 
admissions process Moreover, most schools prior to and 
subsequent to Bakke have been following procedures similar 
in substance, it not in form, to the one challenged at Davis 
)ledieal School MALDEF's report and developed models 
simplv urge a more' overt and systematic continuation .of- 
admissions models which evaluate numerous applicant traits, 
especialK as the) relate to allocation of the scarce resource 
of first year places in law school among different racial and . 
ethnic groups — - ~ r - r — * - ~ 

HI. SYNTHESIS £>F THE LAW SCHOOL ADMISSIONS 
STUDY 

The firM chapter^ the Stud) sets forth the basic- premise 
that there k a definite policv decision, implicit or explicit, in 
e\er\ existing 'admissions model/ This is to sav that law 
schools, bv virture of their admissions criteria, have chosen 
to reward specific traits: the cottmonly evaluated 
characteristics are, of course, grade point average and LSAT* 
scores However, some institutions seek individuals of varied 
backgrounds who can offer both the law school and the legal 
profession contributions that cannot bcNpieasured bv purely 
cognitive indices. Obvious characteristics which Tould be 
deemed of import in applicant evaluation for law school are. 
racial and ethnic background, work experience, 
bilingualism. demonstrated commitment u> iegaflv 
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underre profited sectors of the community, evidence of 
having overcome hardship, evidence of having overcome 
educational and economic deprivation, demonstrated * 
motivation and perserverance. 

Our point is that schools should clearly articulate the 
policy underlying their admissions criteria and carefully 
relate all factors used for candidate evaluation to their stated 
admissions policy.. The policy, moreover, should be related 
to demographic, constitutional and moral realities. Thus, the 
concluding thought of the introductory chapter is that the 
Bakke decision should appropriately be viewed as an 
opportunity to discover' the breadth of admissions models 
which are constitut(pnally permissible and which vy i II 
increase the diversity 'within the law schools, particularly^ 
racial and ethnic represej*t£tion. 7 % 

The second chapter of the report addresses the dimensions 
of the admissions issue. Briefly, these consist of an extra- 
ordinarily high demand for admission to law school in 
the mid-f960s only, beginning to abate somewhat now, 
coupled with the first signifi9ant influx of rmnority applicants 
to law school. Between the years 19*67^S ancH^ 1-72, for 
example, the ntAnber of persons taking the LSAT increased 
140 percent while the number of first year places in law 
behoof increased by only 47 percent/ There were twice^as 
many applicants for first year places in law school in 1975 as 
there were places in ABA-approved law schools. 9 

Minority persons, were, of course, caught squarely in this 
epoch of unprecedented competition. To handle the.volume 
of applicants and to facilitate the task of choosing between a 
plethora of qualified applicants, law' schools began placing 
exaggerated reliance on numerical indipei, particularly the 
LSAT. The, effect was to exclude person! many of them 
minority applicants, who would have undoubtedly been 
accepted under regular admissions criteria a few years 
earlier. 

For example, in The Bakke Case: The Politics of 
Inequality, Drey fuss and Lawrencfe cited representative" data 
conceding B9alt Hall law school. In 1961 the LSAT was 
required at Boalt only if an applicant had less than a B 
average, even then a 5(X) would* suffic? for admission; in 
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1967 the median LSAT score had increased to 638 and by_ 
1976 the median score was 712, with a median GPA of 3,66. 
Everyone, including the deans of the four public California 
law schools who filed an amicus brief in the Bakke case, 
recognizes thatjhe requirements for gaining entrance to 
Wst law sch(5ols have far surpassed those which would be 
prerequisites for a confident prediction of success in law 
schpol and in legal practice. 10 

This was the competitive climate at the time that the 
majority of blacks, Hispanics and other racial/ethnic groups 
began seeking entrance to law school. The us^of the LSAT, 
as discussed in the third chapter of the Study, came la be the 
bane of many racial and ethnic minor^R seeking admission 
to law t school. As the widely cited study conducted for the 
Law School Admission Council by Evans concluded: had 
blacks and Chicanos been evaluated solely on the basis of 
numerical indices for the 1976 admissions yeaF, blacks Would 
have been admitted in numbers equal to only between one 
and two percent of the law student population and Hispanics x 
would have comprised only between .4 and .8 percent of the 
law students. 11 MALDEFs own questionnaire which was 
distributed to the ABA-approved law schools in California 
revealed the following disparities beiween_the mean LSAT 
.scores of regularly admitted and specially admitted students, 
most specially admitted students presumably of racial or 
ethnic backgrounds: 
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Mean LSAT Scores at ABA-Approved 
. California LawSchools 1978-79 
J Results of ItlALDEF Questionnaire 1 -* 

School v Regular Admittees Special Admittees 
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As the accompanving report on the LSAT demonstrates in 
section III-C, the differential between minontv and 
majontv group GPAs is much less than the dispantv in 
LSAT scores. Moreo\er. aside irom the issue of inherent 
cultural bias in standardized examinations, it is fair to state 
that the LSAT'has been and continues to be misused as an 
evaluator for admission to law school. The test was not 
intended* to be ufilized as the ultimate cnteYion of who 
should gam admission to law school, rather, it v\as designed 
in 1948 during a period ol#\er> high attntiofrat most national 
law schools." The LSAT. il valid at all is certain!) not 
. properh used for making fine distinctions, between 
. candidates. 14 Nor does it purport to have particular validity 

ajbove-iniermedtate scores— 

The Law School Admission Council, in recognition of 
blatant misuse of the LSAT b\ man> law schools? issued in 
1978 Cautionarv Policies Concerning Use of the Law School 
Admission Test, the Law School Data Assembly Service, 
and the Law School Candidate Referral Service concerning 
proper test use. Some of the important caveats include" 
avoid; improper use ol cut-off scores", do not place 
significance on score differences, do not use the LSAT as the 
« sole criterion for admissions, and do not use LSAT scores 
vnthout an'understancJmg~of tfie limitations of such tests. 1 '' 
The data which MALDEF obtained through its 
questionnaire to the California law schools cstalish that a 
number of schools use' cut-off scores despite the LSAC 
Cautionarv Pohc> Guidelines which strong!) discourage the 
use of minimum tost scores, especiall) where utilization of 
cut-off scores has an -adverse impact on applicants from 
minontv groups 

Dara from the questionnaire further document that 
schools do make distinctions between test score differences 
which are statistical!) insignificant in' order to rrfake 
admissions decisions about candidates Several schools 
statecfthdt tnev weight the LSAT seven t) percent or more 
in initial candidate evaluations— a practice that could h- 
tantamount to using the LSAT as the sole criterion for 
admissions since no grade point average or additional 
candidate information, no matter how outstanding, would 
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counterbalance a relatively low LSAT. Finally, a good 
argument can be made that very few persons. understand the 
limitations of standardized tests well enough to be able to 
use them covertly as applicant evaluatpr^. * 

An analysis of the data gathered through the 
questionnaire which MALDEF distributed tp the ABA- 
apprOved law schools in California is contained in the fourth 
chapter. Apart from the information already discussed, 
some of the salient points are that minority enrollment in 
Califonia laVv schools peaked in the 1973-74 academic year at 
18 percent, was down to 14 percent in 1978-79, and increased 
slightly-to 15 percent in 1979-80. It must be underscored that 
most o% this enrollment was attributable to special 
| admissions programs. In turn, the necessary reliance on 
' special admissions programs, with all that the term connotes, 
is attributable, in great part, to the overreliance that many law 
schools placed on the LSAT. Our information reveals that the 
LSAT, in Califonia, is weighted any place between forty and ' 
seventy percent in the admissions process. 17 

Other noteworthy data extracted from the questionnaire 
. are as follows: 

• approximately 62 percent of thesrfibols utilize some sort ^ 
_ofjidtomatjc admission^, ptew^dure based oa.a candidates _ 

• LSAT and GPA; 

/ 0 none of the schools require an interview as part 6t th'e 
- admissions process, though some will schedule 
informational meetings with applicants to answer 
questions; 

• student participation in admissions, if any, is generally 
. limited to making recommendations without voting power, 

; • supportive services varied widely with only 31 percent of 
the schools offering faculty level tutorial" involvement; 

• given the practices of admissions committees in law schools 
as indicated by the questionnare data, there is no reason to 
believe that minority access to the" legal profession will • 
increase without a change in admissions policies. 

An analysis of Bakke is contained in the fifth* chapter of^| 
the Study. Because Bakke has been the subject of countless 
and extensive legal analyses, suffice it to say that we view the 
decision, even pursuant to the most conservative 
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interpretation, as permitting a wide variety of admissions^ 
matrices. Certainly race and ethnicity, as well as other 
factors, may be evaluated in tljg admissions processes long 
as no individual is absolutely precluded from consideration 
due to race, 18 

IV, ALTERNATIVE ADMISSION MODELS 

With the foregoing considerations in mind, the Law 
School Admissions Study has generated three basic 
admissions models and a pilot study which may be replicated 
by individual law schools. All of Our models make some use 
oLthe LSAT since it remains an ABA prerequisite, yet all 
^models deemphasize the importance of the test score, as 
j compared with the admissions procedures currentl> in use at 
the majority of the law schools. The models are meant to be 
test-piloted and adapted by different ra^ schools 
with their institutional goals and uni 



CULTURAL DIVERSITY MODEL 
Rationale of the Diversity Model 

The" crrtttrrarl ditmlrynfiixdet" directly tespojids to and 
satisfies the constitutional import of Bakke. As Justice 
Powell observed: 

Thus, in Arguing that its universities must be accorled the right toselect - 
those students who will contribute the most tothel robust exchange of 
ideas." petitioner mvokesacGuntervailmgconstitutional interest, that 
of the first amendment In this light, petitioner must be viewed as 
seeking to achieve a goal jhat is of paramount importance in trie 
fulfillment of its mission. 

» * • 

Not only is diversity a compelling constitutional interest, but 
the diversity formula set forth in this model capitalizes on the 
established admissions procedures and student composition 
of each law school, thereby according utmost deference to 
traditional university autonomy while satisfying first 
amendment.rights. . * 

Further, the cultural diversity model recognizes and 
resolves the perplexing fact that diversity, in thfc sense of 
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meaningful racial and ethnic diversity, will not exist in the 
absence of admissions models which expand from the 
traditional cognitive criteria of GPA and LSAT Franklin 
Evans of the Educational Testing Service documented that. 
If the nation's lavv schools were ro adopt <in admissions pqIicn taking 
no account of minont) backgrounds of blacks and Chicanos. a 
majority of the students from those groups now admitted and * 
enrolled would be excluded If numerical predictors were 
employed exclusive!) for all applicants, the resulting reduction* 
^would be 76 to 78 percent for blacks and 45 to 48 percent tor 
Chicanos 20 

Yet there is no statistical, constitutional, or moral reason to 
limit admissions criteria to strictly*numerical indices. On the 
contrary, the studies'cited in" Chapter III of the Study 
indicate that cognitive scores are likely to be misused against 
all applicants if isolated from other relevant candidate data. 
This diversity model provides other relevant factors tor 

• applicant evaluation. It has the important feature ot 
adjusting the weight accorded to an applicant's cultural 
diversity on the basis of the racial/ethnic enrollment in that 
particular institution. Applicants who are underrepresented " 
will automatically receive more weight on the cultural 
diversity part' of the formula thao_will candidates who are 
already well represented at the law school. Thus, the "robust 
exchange of ideas" which Justice Powell found compelling will 
be achieved without quotas and within the framework of a 
formula which is relatively simple and administratively 
feasible. Moreover, this model, b> virtue of its noncognitiv^ 
components other than LSATand GPA. encompasses 
diversify characteristics apart from race and ethnicity. 

Description 

The purpose of this model is to provi^ a systematic 
orocedure focusing on characteristics which research 
demonstrates may be useful in evaluating candidates tor 
graduate and professional schools. Although these . 
characteristics axe particularly relevant to minority 

* candidates, they can be used as criteria to gain additional 
information on all applicants."' ~* 

The elements of our cultural diversity model are expressed 

ERIC .380 
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by the following formula: 

(NC (noncognitive) score + C (cognitive) score) x CD 
(cultural diversity) score = AS (applicant score) 23 

This formula describes a procedure for law student 
selection which gives weight to cultural diversit> based on 
the existing racial/ethnic composition of a particular law ' 
school and. hence, increases the chance of minority student 
selection. Moreover, the criteria are ke>ed to the philosophy 
^that excellence in education is promoted when criticam 
numbers of. individuals with varying characteristics are 
recruited for professional school. 24 

As designed, the cultural diversity formula nfay be 
implemented in one of^two ways. Pursuant to a unitary 
admissions approach, the formula may be applied to ever} 
law school applicant to a particular institution. In Jhe 
ajternative. a predetermined percentage of students may be 
admitted under the existing criteria of a law school with the 
remaining applicants being evaluated- on the basis of the 
noncognitive and diversity factors which follow. 

Dr. William E. Sedlacek. developer of the model, suggests 
that, for a&fiinistrative reasons. 50 percent of law applicants 
to a particular school be admitted under the school's 
established criteria. This percentage, of course, could be 
adjusted by any school, in keeping with the HEW guidelines 
on Title VI. according to its own numerical targets and/or 
prior experience in minority enrollment. 2 * If 50 percent were 
admitted traditionally, then the remaining 50 percent would 
be. chosen based on the abo\e formula which seeks to foster 
true diversity in entering law classes. Although the cultural 
diversity and noncdgnitive components of. the formula may 
be adjusted by different schools based on thier test-pilots of 
the model, the essential procedure for implementation is as 
follows: ^ 

Implementation Procedure 

1. Select 50 percent of the entering 'claSs using traditional 
methods (GPA. LSAT. letters of recommendation, etc.). In 
the alternative, omit this step and evaluate all. applicants as 
detailed in steps 2 through 5. 
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2. Develop a composite score for all applicants, or the 
.remaining 50 percent, on the following eight noncognitive 
variables. These variables are scored on a scale of 1, 2, or 3 
points, with 3 being the highest. Data to achieve scores may 
be obtained froqi letters of recommendation, personal 
statements, interviews, etc. They are variables yhich 
admissions personnel and committees must scan for^since 
they could be contained anywhere in the applicant's record. 
All are supported with research as to their utility, 
particularly for racial/ethnic groups, but for whites as well.; 6 

a. Noncognitive variables:. 

1. Self-concept. 

2. Realistic self-appraisal. 

3. Understanding racism. , _ 

4. Long-range goals. ^ 

5. Availability of a strong support person. 

6. Leadership. 

7 > >€emmunity service. 

8. Demonstrated legal interests. 27 # 

b. The highest score otainable is 8 x 3 = 24, while the 
lowest is 8 x I = 8. Develop a distribution ofjhese 
scores for all candidates, ~or the^remaining 50 
percent, and convert -these scores into T -scores 
which have a mean of 50 and a standard deviation 
of 10. A T score is merely a statistical method for 
equating scales which are not equivalent. 28 The 
resulting score, in this component of the formula, 
is called the NC or noncognitive score* 

3. Develop a distribution of the remaining applicants based 
on the traditional cognitive variables (GPA.and LSAT) used 

' by an institution in ranking and selecting admittees. This 
distribution, as discussed previously *,will contain either all 
candidates or the remaining 50 percent of the applicants 
after* the first 50 percent were admitted pursuant to 
established criteria. The goal is to develop a distribute 
based on a single composite ranking of the cognitive 
variables for .each applicant. This distribution, as the 
noncognitive distribution, will be converted into T scores 
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and will represent the C or cognitive score. For hypothetical 
examples of conversions of student GPAs, LSATs. and 
noncognitive traits into T scores, please refer to Addendum 
B at the end of this model 

4. Depending on the admissions procedure chosen b> tha' 
institution.- cultural diversity scores will be assigned to alf 
students or to thtfse remaining after a specified percentage 
were admitted by the existing criteria of a law school. For a 
cultural diversity scoreN^e assigned, however, there must 
be some external norm against which the weight of the score, 
is determined; this is so because the purpose of the-diversity 
model is to automatically adjust the weight each raciaW6thnic 
group r«eives in evaluation for admission based on the 
representation of that particular group in a specific law 
school. The model, therefore, facilitates law school access 
for those groups least represented in a given law school t>> 
assigning them a higher cultural diversity score. 

The HEW "Nondiscrimination Polio^Jnterpretation" on 
Title VI as discussed in Chapter V of the sfudy, permits a 
university to establish a numerical target for ethnic/racial 
minority admissions. Certainly a law schpol could. Use some 
numerical target or even last yearV actual enrollment, as 
brafen down by ca^e and ethnicity, to establish a benchmark 
against which to measure applicants for cultural diversity. 
Cultural diversity scores then, are calculated as follows: 

Institutional Composition 

Less than 10 percent of the applicant's' % 1.5 

racial/ethnic group is represented (a) in tlje 

50 percent of the class already -admitted 

under established criteria o^(b) in ,the 

student body of a particular law school or 

(c) by some other benchmhrk for assigning 

Cultural diversity scores. \ * 

Between tl and 50 percent is represented. \\2S 
More than 50 percent is represented. l'O 
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S.lFinal selection is made pursuant- to the 
following formula: 

a. (NC score + C score) x CD scon* = AS 

b. Those individuals with the highest 
score are selected for admission. 




Conclusion 9 - 

The cultural diversity model is inherently fair in that^very 
applicant is compared against every other applicant on the 
basi£ of cognitive, noncognitive, and eulturaKdiversity traits. 
If the model is not applied to all applicants, it is still fair since 
every applicant not admitted pursuant to the traditional cri- 
teria of the law school must compete individually with every 
other applicant not admitted by the established criteria. The 
criteria utilized in this model, moreover, are indisputably 
within the letter and spirit of Bakke, as articulated by Justice 
Powell, in that applicants are assessed on a multitude of 
• traits in an- effort to achieve true diversity within the law 
school. Cultural diversity is not assigned a fixed weight nor is 
it implemented by arbitrary quotas. Rather, applicants are 
individually .evaluated for cultural diversity, ambhg other 
traits, based on the specific cultural composition of the law 
school to which they are applying ' Finally, the cultural diver- 
^ty'component of the model isadjusted automatically in the 
admissions process according toffee percentage of particular 
racial/ethnic groups already represented in the institution, 

ADDENDUM A 

Below is a description of the weighting of the scale values 
for each of. the components that make up the NC score, 

}. Positive Self Concept 

(Strong self-feeling; strength of character 
Determination, independence.) 
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/ 




Meaning 

Initiates statements of behaviors that indi- 
cate strong positive feelings about oneself, 
e.g., "I felt I could flo well on a project so I 
took extra initiative/' Took heavy course- 
loads in school. Willingness to try new 
things over a long period of time. 



Some evidence of # positive feelings or 
behaviors but npt strong. Some good 
evidence, some bad. Does not take initia- 
tive ?n trying new things or presenting 
. evidence of self-worth; or only recent evi- 
dence of good self-concept. , 

Show no evidence of good self-concept or 
negative evidence. No evidence of trying 
new things; statements of expected failure 
made. 

!. Realistic Self-Appraisal . 
(Especially academic. Recognizes and, 
accepts any deficiences and works hard at 
self-development. Recognizes .need, to 
broaden his/her individuality.) 

Meaning 

Presents clear evidence of assessing short- 
comings in his/her background and has 
takqn^teps to overcome. Could be currjeu- 
lar or personal, e.g., k *I knew that I was 
short in math so I took an (para course/' "I " 
was not effective in dealing with colleagues 
. so I sought them out for reasons why." * 

Some recognitteft-of some shortcomings but 
has generally n0 * taken action to correct. 



Code 
Points 



3ss 



BROWN, MARENCO* 



x No evidence that shortcomings recog- 
« nized; defensive or avoids questions con- 
cerning possible problem. Covers up and 
' offers excuses! 

3. Understands and Deals with Racism 
(Realistically-based on personal experiences 
of racism. Is committed to fighting to im- 
prove existing system. Not submissive to 
existing wrongs, hostile to society, or a "cop- 
. out." Able'to hahdle racist system.) 

Meaning 

Initiates realistic explanations of how 
racism (particular!) institutional racism) 
affects life. Not bitter. Understands that 
some of his/her life is controlled by the 
system based on race or sex and some is 
individually determin£^i_i^^ 
fessfully han3JTnginterracial and/or inter- 
sexual situations, e.g., "I expect that some 
people naay not, understand modern 
women, but I had one supervisor who 
came around after I let him know \vhat T 
could do." 

Some good evidence, some not so good or 
tentative. Not 9 full understanding. May 
be bitter or confused. 

No understanding of racism! hostile, 
resentful. E^mes everything on the system 1 
being aginst Hispanics,' Blacks, etc., if a 
minority. Feels resentful of reverse discri- 
mination if white. No demonstrated 
method, of hancuing interracial or inter- 
sexual situations well. 
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4. Prefers Long-Range Goals to Short-term 
or Immediate N&ds 

(Ablv u> respond todeferred^ratification. ) 
Meaning 

, Coasvstent evidence of planning and future 
orientation over a long period, e"g.. "As a 
freshman. I figured I had better stud> if I 
wanted to get intd law." "i realized I had 
to learn X procedure on the job before I 
could get promoted." 

Some recognition- of long-term goals but 
no long-term evidence, or mixed e\ |9ence. 

No e\tdence of long-term planning; looks 
at issues in immediate terms, uixprepared 
for future. » 

5. Availability of Strong Support Person 
(To whom to turn in cn§es. ) 

Meaning ' , d 

Someone has provided assistance in times * 
of crisis. Generally same person or^one at a 
* time sequentially, e.g.. grandmother, then 
.teacher, then boss, etc Knows where to go 
in a crisis. 

Sometimes has'received help but not con- 
sistently; somewhat unclear about where 
to go in crisis. 

evidence of turning to others, loner, 
tough it out. Their says no*problem. 

6. Successful Leadership Experience 

(In any area pertinent tobackground. e.g. . 
gang leader, sports) ■ • 

35? 
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Code 

Meaning Points 

Behavioral evidence-of influencing others *3 

in the context of his/her cultural of social-; 

ized background (may not be traditional. * v 

e.g.,. gang leader, unusual hobby, or \ 

community work). Has shown evidence 

over a period of time. 

/ 

Some evidence of leadership position? No{ 2 
clear what his/her influence really was. > 
may list offices held in student or other 
* organization. 

No evidence of influencing others' or hold- 1 

ing office. May avoid or be uncomfortable 

in leadersfflp role. e.g.. "Let others do it— 

I'm loo busy. " f ' 

7. Demonstrated Community^Service 
Meaning 

Behavioral evidence of activity and identi- 3 
fication with community. Long-term 
( involvement and interest. ' Community 
must be allowed to be culture/racial as well 
as geographical. 

Some Contacts with community but may be 2 
just recent, or perhaps, more Jikely. in the 
« past with an uncertain present and future. ' 

* - * * 

' Tslo contact with community, Little or no * V 
'* evidence that he pr sjie is aware of the 
'concept or its iqipbrtance. Alienated, 
separated from cultural/racial back- 
ground. 
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Code 



0 

8. Demonstrated Legal Interests 



' Meaning / \ \ Points 

Behavioral evidence *of activity ind 3 
interest in the law and legal issues for some 
• ^ » time. Interest 'may be through one's 
culture, bettering one's culture through 
the law, etc. Allow for n'ontraditjon*aI vifew 
' . of legal interest. " , 

Some behavioral evidence of legal, inter- 2 
ests but not strong or long-term. > v 

No evidence of interest in ^aw or legal 1 
issi/es, or perhaps avoidance of such 
issues. 



^ \f Kj 



V 
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ADDENDUM. B 

Applicant A 

Description: White, high grades ancf LSATs but not involved 
in activities^ Shows performance in traditional wa\s in class- 
room. 

GPA = 3.6 = T score of 65 * ■ , * . ' * 

LSAT = 750 = T scofe otJ5 ' : ' 

Computation of C score: 

The school evaluating Applicant A weights GPA 50 percent 
and LSAT 50 percent. Thus, we can simply get the n^ean cff 
the two Tscores (65+75) / 2*= 70. (C=70). 

Computation of NC score: 

Applicant A scored as follows on the eight fioncognitive 

variables making up the NOscore: 

Self concept = 2 . Leadership = 2 

Realistic Self-appraisal = 2 ' Community = 1 % 

♦Understands racism = 1 Demons, legal interests = 3 

Long-range goals = 2 Strong support person = 1 

The sum of these eight scores is 13. If we compare this to a 
distribution of these scored from all applicants to the school, 
we get a T score oMO orNv ^ndar d^eteviation below the 
mean. This person would be at tfie 16th percentile, or the 
lowest 16percenfcof the applicants on NC. (NC=40). 

Computation of CD score: 

Based'on applicants race applicant receives a 1 for being in a 
group that represents more than 50 percent of the applicants., 
The. reference group here could be the current year's appli- ' 
cants, last year's admittees, residents in the area, etc. The 
weights assignee^ t0 cultural/racial groups as of this date ate: 
l = more than 50 percent represented; 1.25,= 11 to 50 percent 
represented; 1.5=10 percent or less represented. (CD-I). 
Computation of application score (AS): 
AS=(7Q|f-4Q).x 1 = 110. 
jr 

Applicant B * • , 

Description: Chicano, average LS/VTand grades, but shows 
good perfprmance in many areas out&te the traditional 
educational setting. # J% 
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GP4 ~ 2.9 = T score of 45 
LSAT = 450 = T score of 38 
Computation of C scdre: 

The T score for GPA and LSAT are based on the applicant 
pool of the school involved. The school evaluating applicant 
B weights GPA two-thirds and LSA1 one-third. Thus, 
C= (45 +45 + 38)/3=^2.67. 
Computation of NC score: ^ 

' Applicant B scored as follows on the eight noncognitlve 
.variables making up the NC score; * 

Self-concept = 2 Strong support person = 2^ 

Realistic self appraisal = 2 Leadership = 2 
Understands racism = 3 f Community =3 3 
Long-range goals = 3 . Demons, legal interest = 2 

The sum of the noncognitive variables is 19. If we compare 
this score to a distribution of all applicants we get a T score 
of 66 for the NC component. (NC='66). 
Computation of CD*score: 

There we^c 11-50 percent Chicanos in the reference group 

employed by the school. ((^D-l.25). 

Computation of applicant score (AS). AS = {42.67 t 66) x 

1.25=135.83. 

Applicant C 

Description? Black, low grades and LSATs. few activities 
and performance in areas outside eduttion. 
GPA = 2.6 * 
LSAT = 370 

Computation of C score; _ % 
The school evaluating^ Applicant C does not 'specificallv 1/ 
weight GPA and LSAT. but makes an overall assessment of / 
academic qualifications and ranks all the applicants to this 
school. Applicant C was in the lowest 20 percent, the T store 
equivalent of 30. (C=30). 1 

Applicant C scored as "follows on the^eight noncogmtivft 
variables making up the NC score: 
Self concept=2 Strong support person = I 

Realistic self appraisal = I .Leadership = 1 

•'391 . ' ' • 
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Understands racism- 1 ^Commumtv * 1 
Long nuige goals=2 , Demons lej&l interests = 2 

The disiributipn of applicants vielded 4 T score of- 3* for ihc 
sum of 11. (NC=32). ' 

Completion of CR score. 

l.3"was assigned because the applicant rctereusc group was 
10 percent or less Black (CD= 1.5). 

Computation of applicant score (AS). .^S = (30-^ 32) \ I S - 
93. . 

QUANTIFIED DIVERSITY ADMISSIONS MODEL 

For the past ten >ears law school admissions ha* tvpicallv 
been a highlv quantified process whercbv an applicant's 
GPA and LSAT score were gncn predominant w eight in the 
admissions decision *• Both before and after Bakke. how- 
ever, some law schools determined thut^their institutional 
Objectives required an approach to admissions thai did not 
give automatic admission to candidates on the tfasis ol ihe 
highest numerical indices. * 

» Although there alwavs exists the fear of too much 
mechanization and not enough attention to iwdividuai*char- 
acteristics when an admissions process is highlv quantified, 
the typical admissions procedure during the pdst ten vears 
has, in fact, been extreme!} mechanical Mam of the deci- 
sions could almost have been made bv computer with ofter* 
of admission automatical!) going to the possessors of the 
highest GPAs* and LSAT scores.*' Some schools hav$ 
tempered, the admission bv number svndrome with personal 
evaluations of \hc candidate's other attribute*. But for a fair 
evaluation of other applicant traits^ deemed relevant to an 
'institution's educational and societal goals, there must be a 
clear delineation of the institutional goals and th</v must be 
scrupulously followed with each candidate 

A^ighlv quantified admissions matrix represent* a fair 
manner of assuring that each applicant for admission to lavv 
school is evaluated on the same relevant objectives b> all 
members of the adnrfssions committee, Espcciallv in the 
posUBdkke £ra, most law schools in California claim to 
drefer numerous diversity characteristics, such as those 
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suggested by Justice Powell in his opinion in Bakke. What is 
iiot clear . however, from ttessurve> information elicited by 
MALDEF from the fifteen AS A-approved schools in Cali- 
fornia is how due weight is (accorded to some of the_varying 
diversity characteristics which different schools find relevant 
4 to their own institutional* objectives." 

Ih a- post-fla**e period in which-a majority of institutions 
appears to be placing greater, weight on factors apart ftom 
purely numerical ones, tairness, consistency, and due 
process are potentially well served by a carefully designed 
quantified admissions model. 1 1 Needless to say, each indivi- * 
dual law school would have to sculpt a model to satisfy its 
own unique institutional nefcds. An example, however, of a 
meticulously designed model is that of Temple University 
School of Law. * 

/X - Tepiple University, in 1968, in the aftermath of the assas- 
sination of Dr Martin Luther King, Jr. and (he Jpfccognitiori 
that ontjr^vo of the 500 students enrolled in the school were 
B|ack. began heroic and consistent efforts to rectify what 
was perceived by itsjown amission, a pernicious social ill. 54 
The school's efforts at recruiting and admitting racial/ethnic 
groups h^ve been honed <Wr a decade's experience. The 
resulting admissions mafnces currently used at Temple 
University reflect not only a commitment to the populist 
tradition of tfie school to offer superior educational experi- 
ences tp all^ut also a realistic' appraisal of precisely which 
admissions procedures have produced positive results." * 
Although the ^admissions formulae utilized by Temple 
* University School o'f Law are highly quantified, they at the 
same time embody an individualistic, humanistic approach 
.which few law schools with less "quantified" admissions 
matrices approach As Dean Liacouras of Temple University 
School qf Law aptly observed: 

Wc have nearly three times as many qualified applicants as available 
■* seats. What we should be asking and doing something about, is how 

and why numerical indices (GPA-LSAT) were developed, used, 
over-used and abused in filling those seats. What we should be 
stressing is the humanistic aspect of admissions; use of people- 
oricnfcd, not numbers-oriented indices, assumptions, objectives, 
validation studies and rhetoric for all persons. Such questions are 
not for 1963 vintage; their answers should be^agenda item number 
one in 1978." 

ERLC , 391 
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One might add that the questions posed by the dean 
continue to be relevant for 1980 vintages and beyond. 

To effectuate the public policy goals of Temple University 
School of Law, natfely those of fulfilling its populist object- 
• ives, variations of the, following regular and special a^dmis- 
sions_formulae have been and are presently in use. Regular 
admissions candidates are evaluated pursuant to objectified 
criteria, with offers of admission going automatically to 
candidates scoring over a determined numerical score. In 
1978, for example^ Temple University's admissicjn standard 
for nondiscretionary. regular admissions was as follows: 

. ' . Total Points 

Possible 

1. Undergraduate gracte average x 338 1352 

2. Last reportable period grade point average x 

. 112. * ?' . 448 

3. Highest LSAT x 1 - 800 

4. Highest Writing Ability (WA) scqre x 5 iAQQ 

^Academic honors and achievements (up to 50 1 

* points) * • y .50 

6. Peace Cbrps, VISTA, military service* etc. 

(up to 50 points) 50 ' 

7. Substantial part-time work during college 

(up to 50 points) I 50 

8. Full-time employment post college J * 
(up to 50 points) ' " 50 

9. Undergraduate college* grade pJoint average 
adjustment (up to 50 points) . 50 

m 

Maximum Combined Point Total 3250 

An Applicant falling below the automatic cutoff score, 
which vferies from year to year, is then potentially eligible for 
consideration under Temple's Sp.A.C.E, Program (Special 
Admissions and Curriculum Experiments Program). For 
consideration under the SpW.C.E. admissions formula, a 
candidate must exhibit some exceptional characteristics or 
characteristic; applicants may also specifically request that 
they be evaluated pursuant to the Sp.A.C.E. crit^Ha. 38 The 
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seven categories suggested by Temple University School ot 
Law as within the jurisdiction and purview of Sp A C E 
admissions are as follows: 

1. Minority. Black, Hispanic. American Indian, Asian, or 
<,.any other group grossly underrepresonted in the legal 

profession and whose members predominantly score 
below, on theav^rage, the median LSATand \VA of the 
% national population. * 

2. Nonminority. (i e , other than category (1), supra with 
equivalent admissions cnteria as in category (1); 

3. College CPAS ot 3.80 or above (including Phi Beta 
Kappif, sufnma (^im laude honors); ' 

4. Overcoming exceptional and continuous economic depfi- 
vtitio^Jthe "Conweflian" tradition). 

5. Exceptional and continuous leadership ability demonstra- 
ted in substantial college or community activities, 

6. Exceptional physical disability, such as blindness, which 
precludes taking the (regular) LSAT, 

7. There may be additional outstanding applicants who are 
not within the above^six categories Any applicant who 
believes that he* or she has exceptionaLand unique creden- 
tials should describe them and include substantial sup- 
porting documentation with the application torreview by 
the Committee.* 9 

. The variations possible under a quantified admissions sys- 
tem are virtually infinite. The Temple University model, as 
well as the quantified formula set forth infra, art illustrative 
of the flexibility that quantified admissions matrices permit 
schools in establishing admissions policies Consistent with 
their institutional needs and\ objectives For example, one 
medical school in 1978-1979 conductedgts admissions by the 
following format which quantifies an applicant'sGPA, MCAT 
score, minority status, and disadvantagement See Table, fol- 
lowing page. 

Any applicant receiving 15 points or more in the initial 
screening is placed in Group A, which signifies that the can- 
didate will be interviewed. Additionally, any candidate with 
a doctoral degree (including a Ph.D. or J D ) is automatic- 
ally interviewed, A ppljcant^w [lose total points do not reach 
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15 are placed in Group B . Group B applicants arc given indi- 
vidualised consideration biased on specific criteria related^ o 
outstanding achievements on thes<? enumerated criteria. M) 
^ applicants from Qroup B -are transferred to Group .A. there- 
\ fore, interviewed. 1 *\ ' - j 
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. If minorit> - . 
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If disadvantaged - 5 points 
, (Source "Admissions Procedures for W?S-|*rS>. ' ipimco- 
graphed for a nationall) known state ^supported medical 
"school ) 

Again^the commendable aspect ol this admission nla** :» 
0 the forth rightness with which the school has constructed an 
admission matrix which satisfies^ clcarlv enunciated insti- 
tutional goals. The school states: P ' 

The Admissions Cofmr/ittee is charged with thV selection of Umi indi- 
viduals to begirt studv each >ear In the selection princess the 
Committee seeks those applicants who ruRfcdemonstratcd. through 
achievement, academic potential for a life time of direcred and self 
stud) It also, seeks those individuals who are cognisant of the phvsj 
cian\ role and its demands, have demonstrated abilrtv in effective' 
interpersonal relations, are canng of the needs of soviet) and its 
indfvidtutl members and who show promise ol serving the needs' of 
-the individuals in*>ur pluralistic socutv. Since our socictv is com- 
posed of a diversity of groups, the phvSicians who serve then* groups 
/ must represent a diverse, spectrum of socictv The Admissions 
Committee is acuteiv aware of this fact and active!) seeks indiv iduals« 
from a wide vanetv of backgrounds and interests who can share 
experiences and knowledge of diverse population groups and, in 
^turn. better prepare themselve#io serve individual patients who* 
represennhe wide I) divergent elements ol oui; uKietv *' 

In summar). a quantified admissions model is capable of 
the virtues which were previous!) discussed, noncognitive 
traits can be Systematically and fairlv applied *to all apph- 
canty<ioncognitive traits cam be explicit!) incorporated into 
the predictive index, which is known to be an incomplete 
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evaluator on which to predict one's potential to be a go.od 
law student or lawyer; the noncognitive factors which a 
school chooses to publish can truly reflect the .social and 

• institutional, goals pf the law school, noncognitive dive^ity 
characteristics are indisputably compatible with the Bakke 

" * decision; and finally, the correct use of a qualified admissions 
system which is highly attuned to the goals of the sdhool can 
ensure a degree of fairness, consistency, and educational due 
process ^which few other method^pf admiSsiqn can 
guarantee. . ' , . 

^ L4W spools can, upder a quantified system/e$£rase their 

* • discretion in determining the kind of student body they 

want,including a highly diverse group with strong represen- 
tation from a variety of racial/ethnic backgrounds. Weight 
, * for example, couki be accorded some of the noncognitive 

; # \ traits' isolated by Dr. Sedlacek in the Cultural University 

* Model, supra, or those identified in the MALDEF pilot 

• " > §tudy ' of three California law schools. (Ch. VI, p. 58). r 
Furthermore, a highly quantified model neetd not be so rigid 
as to preclude c the exceptional individual who does not fall 
neatly into any ef th£ categories. The qi^ntified model could . 
contain a category allotting specific points for the truly 
exceptional applicant, ot a solution similar to that provided 
\^by TempM University's Sp.AC/E. formula could be 
fashioned. . ^ - 

* In short, our adv ocacy of a quantified iriodel is totally anti- 
thetical to the sort of quantified formula typified by the. 
numerical prediction indices based solely on GPAs and 
LSAT scores. A quantified model need not connote narrow 
or mechanical decision making. Rafher, it is an opportunity 

* £ for schools to assign numerical weights to tfny s^gjpf student 

characteristics that are consonant with th.eir changing institu- * 
*V tipnal missions. Thus, law schools n&y develop comprehen- 
sive, well thought-out admissions procedure^ responsive not 
only to their educational goals, bat also to the/indrat and w y 
socraKresponsibilities jrtcumbent on institution^ in a pluralft- 
t % tic society. , 
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PROTOTYPE BASED ON THE URBAN 
LEGAL STUDIES PROGRAM 

Program Djescjp^ion 

Thj^ Urban Legal Studies (ULS) Program was begun in. 
1975 at City College of New York in conjunction with New 
York Law School, a recognized ABA-approved law school. 
The ULS Program, in keeping with the high academic, yet 
urbanT tradition of City College seeks -to select and enroll 
fifty well-qualified high school graduates for a cpmbined six- 
year B.A.-J.D. degree. 41 ^Applicants to the Program must 
have, among other requisites, an eighty or better average on 
• graduation * from high school, and must demonstrate 
commitment to the goals of the Program, The ULS Program 
is principally -dedicated to the goal of training e^xcelleof 
lawyers who will serve the needs of those who comprise the 
majority of any large urban setting: the nonaffluent, minor- 
ities, the non-English speiking, an<J the elderly. 42 

The ULS Program is innovative not'only in its goals as they 
differ from traditional legal educational goals, but also in the 
structure of ttoe Program /Students, though entering the six- 
year program with a personal commitment to obtain a J.D. 
'degree, must complete all the Bachelors degree prei^qui- 
sites. 43 However, while satisfying the Bachelors require- 
ments, students must also complete the following legal 
courses, all taught and graded' by law professors from New 
York. Law School: * 



First Year: 

Introduction to Law and Legal Process I; 
Introduction to Law and Legal Process II.* 
Second Year: 

Constitutional Law i; 
Constitutional L&w-II; 
Legal I^search and Writing. 
Third Year: # . t 

Gpminal'Law? • 
Criminal Procedure; ' 
A Mandatory Internship. 44 

. 398 ' 
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<a After completion of the undergraduate requirements of the 
three-year program, ^vhich include satisfying the prevailing 
minimum honors requirements at City College, ULS students, 
may apply for admission to New York Law School. For 
automatic adnyssion to the law school, ULS students must 
have maintained an overall GPA of 3.00 pr better, an overall 
2.00 or better average in the required law courses, and have 
completed ninety-six undergraduate credits from the ULS 
undergraduate* curriculum. Satisfactory performance on the 
LSAT, meaning a median-score around 500, is also a prerequi- 
site for automatic admission. 45 Applicants not admitted 
automatically are judged on a case-by-case basis # as to their 
eligibility* - - > 

The innovation of the Program, apart from its thrust toward 
"* serving groups who have traditionally been ignored or'at least 
have been objects of benign neglect by the legal system, lies in 
its ability to evaluate potential law students on the basis of 
actual law school wdrk they have completed. It should be 
emphasized that the legal courses required for ULS partici- 
pants are talght by regular faculty members at New York Law 
School and that the ULS students are evaluated by using the 
same standards as are used for regular first-year law students 
studying.the same courses. Since the ULS sttidentsat the time 
of completion of th^undergraduate program have had ample 
opportunity to demonstrate either their ability, or inability, to 
be able to complete law school studies successfully, evaluation 
of a candidate for acceptance to New YorkLaw School should 
be made principally on each student's demonstrated record. 

Although the LSAT is still a requirement, ifmay not be 
particularly relevant in evaluating urban legal studies partici- 
pants. By amission of the test manufacturers, the utility of the 
LSAT iscfearly limited to its ability to predict first-year success 
in Jaw school. 46 By contrast, the ULS Program offers the law 
schools an opportunity to evaluate a candidate on actual 
. completed performance in specific first-year law courses. 

In an approaching epoch characterized by a declining pool of 
. undergraduate and graduate applicants, the ULS concept is 
attractive in several ways. 47 First, it allows undergraduate 
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schoolsVith affiliated law schools to take an active part in 
preparing a pool of qualified candidates for their law schools. 
Second, it fulfills a compelling obligation of providing legal 
education and services to groups and communities w ho histor- 
ically have been excluded from the behefits wfiich qur legal 
system was designed to provide and protect. Third, the 
Program goes far toward obviating the need to place undue, if 
any, reliance q>n the LSAT, which curtentl) serves as the chief . 
impediment to the entrance of minority and disadvantaged 
students into law school. 48 Finally, students ivho are not 
admitted to New York Law School or who choose to apply 
elsewhere rtiay complete their fourth year at CityTollege and 
attend other law schools, . *** 

It is important that the ULS Program not be construed as one 
which is exclusively reserved for minority students. In fact, in 
tjie 1978-1979 third-year ULS undergraduate program, class 
composition was50 percent minority and 50 percent white ^he 
majority of the students from other groups,* however, frere 
from lower socioeconomic backgrounds^ 
- By ^contractual arrangement, New York Law^ School, 
reserves fifty places in eachenter ing class for ULS students w ho 
have completed the necessary requirements within their three- 
year undergraduate stifdy program at City College. 50 
However, as mentioned previously, sdnjiission is not auto- 
matic, but rather contingent on satisfaction of the criteria set 
forth, supra. Although most ULS students who pursue legal 
studies do so at Npw York Law School, there are some 
exceptions. 51 § * ' 

Any institution interested in replicating the^ULS concept 
of a combined B.A.-J.D. degree could, of fourse, -tailor the 
program to its own institutional and geographical!) dictated 
, goals. The program could be of six or sevejf years in dura-' 
tion; its goals could be directed more to rural than urban, 
legal needs; monetary sanctions or incentives could be 
provided to assure that the majority of the students trained 
at the undergraduate level by a particular institution would 
indeed complete their legal training at the, affiliated law 
school; and finally, the undergraduate degree could be' 
awarded prior to entry to law schoota|r on completion of the 
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sum, the^varfations are infinite and would depend on the 
r ' goals and needs of a particular institution. The important 

point to recognize is the* vast possibilities presented by a 
- — -program of this kincL — 

Program Data . , w . — ■ 

s 

Current data on the ULS Program for the first class which* 
•entered in 1975 and sought admission to law school in 1978 are 
as shown in Table I. 

» 

Twenty-four ULS students sought admission to New \ ork 
Law School .after thre£ years in the Program. As of 
December 1979. all 24 of the students admitted to law school 
were pursuing studies, with the exception of nmjjber 23 who 
was dismissed frpm New York taw School for academic * 
reasoDs: a GPA*of less than 2m The dismissed student, 
however, did tympletc his B,A: "degree *- Of the ather 
fourteen ULS^udents admitted and. attending' New \ork 
Law SchopLSall maintained a 2.(X) or berfer cumulate 
average ddring their first year, with most maintaining a 3.00 
or better. Illustrious examples are: two ULS^sXudents with 
respective LSAT scores of 521 and 517 becamb law review 
members* one student with an LSAT of 639 received a jour- 
year Urban Legal Fellowship; one student whose 'LSAT was 
511 was appojnted to the Jessup International Law Moot 
Couj^Team; and finally, one student with a 561 LSAT won 
the Court Best Brief award." ~ I 

With respect to ULS applicants to law school in 1979, the 
data are iisslyown m Table IL 



The advantages of an innovative program such as the ULS 
model are numejpus. First, although it is not a minority 
program, it assists both minority and white students in 
gaining access^to law school on the basis of Iheir actual 
performance in ^selected first-year, classes rather than* 
predicted performance based on the LSAT. It is indisputable 
that this is a benefit to minority group and disadvantaged' 
white .applicants, as is evident by the classes admitted in IM7S ' 
and 1979 to New York Law School. A second, and great. 
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TABLE I 

, 1978 Law School Applicants ^ * 

Number Student Overall GPA Highest LSAT Score Admissions Status 



r 


■W.M. 


, 3.72 


622 


A/0 


2 


W.F. . 


"3.48 


596 


A/E 


3 


W.F. 


3.67 


. 521^ 


A/E 


4 


C.F. 


' 3.82 


611 


' A/0 


5 


W.M. 


3.46 


517 


A/E 


6 


W.M. 


3:40 


[550 


A/E 


7 


' W.F? 


3.58 


. 594 


A/0 


8 


W.M. 


3.55 


563 


A/E 


9 


W.M. 


3.58 


549 


A/0 


ID 


'W.M. 


3.60 


511 


A/E 


11 


B.F. 


3.33 


505 s 


A/E 


12 


B.M. 


3.01 


639— 


A/E' 


13 


W.F. 


3.00 • 


561 


A/E 


14 


W.M. 


3.26 


., 558 ■ ' 


A/E 


15 


W.M. 


3.12 


563 • * ' 


A/E 


16 


■ W.F. 


3.36 


- .494 


A/E 


17 ' 


' L.M. 


3.00 


426 


A/0 


18 


W.M. ' 


2.42 


488 


R/O 
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W.F. 


2.68 


583 


A/E 


20 


l.f: 


3.00 


42$ . 


R/O 


21 


B.F. - 


2.67 


556 


R/O 


22.' 


W.M. 


3.57 


706 


A/E 


23 


W.M. 


■ 2.97 


. 455 - C 


. A/E 


24 


L.F. 


2.81 


335 


A/0 



(Legend): F = Female 
M = Male 
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C = Chinese - » ^ 
A = Accepfed at New York Law School 

E = Enrolled in New York Law School / 
R = Rejected by New York Law School / 
O = Attending other law schools » f 

(Source: Leora Mosston to Mexican -American Legal Defense and Educa- 
tional Fund, 6 December 1979, p. 2: see footnote 4y.) 
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B = Black , - - * , 

W = While * , = ' 

L = Latino * . 5 
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TABLE II 
1979 Law School Appl\cants 



> Number Student Overall GPA 
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3.12 


10 


W.F. 


3.33 


11 


W.M 


3.00 


12 


W.M. 


3 00 


13 


L.F. 


3.(H) 


14 


B F. 


3M) m 


15 


W M. 


3.00* 




' (Completing jourth yearatOt} College) 
(Source: Leora Mosston to Mexican American KeWil Delense 
and Educational Fund. 6 December 1979. p. 2.\ie lootnotc 
49.) 
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* * 

advantage of the Program is that students who do enter law 
school are well prepared for the study of law b> virtue of the 
regular law courses they have already completed. Therefore, 
the tutorial and supportive programs which are advisable, if 
not indispensable, at most law schools with special' 
admissibns programs an* unnecessary with ULS students 
who have alreSdy completed extensive legal writing, reading, 
. and analysis prior to fentry to law school. / 

Furthermore^ Professor Haywood Bums, Esq., Program 
Director of ULS, has noted that ULS first-year law students 
-are particularly well prepared for the study of law since they 
are already familiar with methods of legal study and legal 
principles. 54 Such familiarity would be a boon to all culture- 
shocked first-year law students, but is especially so to 
minority students for whom the legal profession is an even 
more alien environment. ^ 

Another 1 obvious benefit of the ULS program is that it 
prepares a pool of attorneys for potential service in under- 
served communities. Although graduates 9f the ULS 
Program and New York Law School are under no contract- 
ual obligation to practice in underrepresented areas, certain- 
ly most enter the Program with that objective since commit- 
ment to the goals of the Program is one of the characteristics 
evaluated for each applicant. Careful admissions decisions 
based on student and faculty assessments assist in fulfilling 
these g'oals. 

Finally, a program such as ULS lejids itself to many varia- 
tions;'it could be used as a prototype to' be adjusted accord- 
ing to the institutiqnal objectives of individual law and 
undergraduate schools. Such a program could address some 
of the following needs: creation of a qualified and diverse 
student applicant pool for law school, preparation of a quali- 
fie<tand diverse entering law school class willing To meet the 
needs of the poor and minorities, and cultivation of a law 
School body approaching racial/ethnic parity, with the parti- 
cular geographical regiort .in which the school is located. 

V. CONCLUSION 

The models which MALDEF has developed present 
opportunities for the la* flpbcpoi community to test-pilot arid 
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selective!) adopt alternative admissions criteria which will 
assist minority students to approach parity in the legal 
profession. Admissions criteria are not sufficient per se 
however* to address the dismal reality at current minority 
participation in the law # 

K Indeed, if significant progress i>> to be made in tht^near 
future, a serious commitment will be necessar> from all 
sectors of the legal profession This commitment must be 
made manifest by a comprehensive approach to law school 
access tor racial ethnic minorities, lo fhis^end. a -national 
program has been started -by MALDEF to refine our admis- 
sions models and to JeveJop nbw models in the areas of early 
identification and recruitment of talented rfunorities. law 
school retention programs and special minority bar passage 
efforts. Such a national* stfatggy. aimed at substantial!} 
increasing minority access to the legal profession, will be 
directed by a panel of outstanding legal notables and. of 
course, will take advantage of the latest results of research 
and existing practices in the field. 

As the final twt) chapters of tHe MALDEF sludy 
demonstrate, successful retentive and bar passage programs 
have been undertaken by certain law schools and legal 
organizations. Tlie t results of these exemplar) programs have 
£>een dramatic, in Illinois. , for example. the^Minoritv Legal 
Resources Summer Bar Program has raised the*passage rate 
for minority bar candidates from twenty four percent before 
1975 to seventy -nine percem in 1977. to a current rate of 
sixty percent for first-time takers. 

Likewise, the tutorial progratfTat the University of Sart 
Francisco School of Law hay reduced attrition among its 
special ^dmittees since the inception of a comprehensive, 
meticulously administered retentive program. Jvtore signi- 
ficantly, minority students who participated in the program 
tended to distribute themselves among the q&artiles of 
academic performance rather than clustering at the bottom, 
as had been customary in the past. * * 

Real commitment to minority access to law, then, must 
include a comprehensive approach which will deal with all 
tour issues related to. the dearth ot minority practitioners.- 
recruitment, admissions, retention, and bar passage. Only 
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through cooperative efforts between the law schools, law 
professors and dearis, national legal organizations, national 
■ advocacy organizations, poii^r makers, and student groups 
can these issues be resolved. If the next decade is to have any 
V • significance apart from solidifying the virtual caste system' 
which currently exists in the legal profession, it is imperative 
that a commitment be made to including minbrity persons in 
our system of law and justice. 
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LSAT arc incomplete instruments on which to make a full evaluation of a 

( candidate, especially a nontradttional applicant See Chapter \\} of the Law* 
School Admissions Study 

Moreover, studies support the proposition that if traditional predietors\m: used. 
, there must be separate equations or cutoffs Un each subgroup to achievVopti 
mum validity Other studies supporting the differential regression equations for 
race/sex subgroups include A S Farvcr. W E Sedlacek, and G C Brooks, 
* Jr . Longitudinal Predictions of University Grades for Blacks .ind Whites, 
Measurement and Evaluation m Guidance, 7 ( 1974) 243-25*1 

23 As used in 1 his formula, the symbols connote -trie following NC represents the 
noncognitive score, t* represents the cognitive score (GPA and LSAT) with CD 
representing the cultural diversity score AS denotes the total applicant score 
on the basis of which offers are made 
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24 "As noted in Justice Powell's opinion in Bakke vs Vmxemiy of California. 
(sic). *' we do not compel the University to5tftR&t>nl> the highest objective 
academic credentials" as the criterion for admission Institutions do in -fact 
select students at least in part on a variety of other grounds For example, 
institutions routinely consider nonacadebi* characteristic in urdcr to 

• select students likely to exhibit outstanding performance on criteria other 
# traditional gradts <e g . leadership soegjifh. threat is it> artistic achievement) 

• select students who are more hkcl> to persist to a degree 

• achieve- reasonable representation of important demographic groups (e g 
, / . sex. race)» x V- • 

, • Select students who arc related to import an r purees of suppoxi to the msti 
tution (c g . relatives of alumni, faculty, or benefactors)*. 
Hunter M Breland and Warren W W'llhngham. personal Qualities in Admis- 
sions." mimeographecl. a cooperative research )and development project, 
between the College Board and the Educational ^feting Service (Princeton. 
, - NMf December 1978), pp 5-6 ^ . 

. < '4 * 

2p See Chapter V.. of the Law School Admissions Study for a discussionot L S 
Department of Health, Education, and Welfare. Office <gTml Rights. Office 
of the Secretary "Nondiscrimination in Federally Assisted Programs. Title \ I 
oi theCivirRights Act of 1964— Policy Interpretations Fet&$at Register 55. no. 
197 (10 October 1979) pp 58509-58511 Ajso Mailable. through thepffice fur 
Civil Rights, mimeograph, pp 1-11 V 

' ' ■ - v,< ' 

26 William E Sedlacek, A Cultural Diversity Selection Model fbr Law School 
Admissions." prepared for the Mexican American Legal Defen^r and Educa- 
tional Fund mimeographed (College Park. Marvland \ mversitv \{ Marvland. 
1 October 1979) ' * 

27 Studied corroborate the utility of these factors for Mudent assessment Please 
j refer to Addendum A which immediately follows this model for a Jescnpjfbn of . 
< Ijie weighting- of the scale values for each of the components making itp the 

noncogmtive score 

28 T score rs a standardized score where. the mean is set at 50 and the standard, 
deviation is" 10 , For instance, applicant A had a GPA of 3 6 If the pool ofl 
applicants to a particular school had a mean GPA of 3 3 with a standard devia- v 
tion of 0 2. we would set 3 3 equal to 50 and each unit oft) 2 above or belovy^to* >\ 

- mean equal to 10 Thus a GPA of 3 5 would etjual a T of 60, a GPA of 5 1 I 
would equal a T of 40, and a GPA of 3 6 would equal a T of 65. a GPA of 3 6 * 
would be I 5 standard deviations, or 0 3 above the mean." so 3 3 -0 3 =3 6 J % 
scores allow tor scores based on different scales to be compared.' added, 
subtracted, etc The scoring system employed by many standardized tests such 
as the SAT and the. LSAT fs similar to the T score in that the mean is set at 500 
and the standard tleviation at 100 A more complete discussion of T scores can 
be found in F G Brown? Principles of Educational and Psychological Testing, 
2nd ed. (New York. Holt. Rinehart and Winston. 1976) 

29 Please refer to ChaptcflV of the Law School Admissions Study for an analysis 
, of the weights assigned to the GPA and LSAT in ABA approved C ahforma law 

schools * » 

30 Among the innovators have been Temple "University and Rutgers* Lmvcrstfy 
Schools of Law > 
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31. See Chapter IV of the Law School Admissions Study for an* analysis of v 
MALDEFs survey instrument distributed to ajl ABA-apprefved California law 
schools » 

32. Ibid. . • 
* • 

33. ErnestCellhorn and D. Brock Hornby, Constitutional Limitations on Admis 
sions Procedures and Standards — Beyond Affirmative Action," 60 U Virginia 
L Rev. 975-1011 (1974) / ^ 

34. Peter J Liacouras, Toward a Fair and Sensible Policy for Professional School 
* Admission," Cross Reference, vol 1, no" 5 (Philadelphia, March-April 1978, 

repnnjed.). p. 158. 
* * 

' 35. Ibid..>pp 156-180 
36. Ibid.-? p 161. 

37 Ibid., p. 179 It should be noted that Temple University adjusts an applicant's 
grade point average on the, basis of actual* grade inflation at the particular 
undergraduate institution of the applicant rather than assuming that candidates 
from prestigious undergraduate schools should automatically receive bonus 
points. In fac*t. Temple University School of Law has documented that grade 
inflation is often most prevalent at Ivy League-type/universities. 

38. Ibid. - - . 

39. Ibid., pp. 180-181. ^ " ' ' 

40. Admissions Procedures for 1978-79," mimeographed for a nationally known 
state supported medical school. ^ ♦ 

f 41. 'The Urban Lawyer, A New Professional," The Max E aqd Filomen, M. 
Greenberg Cente^ for Legal Education and Urban Policy brochure. Urban 
Legal Studies Program, City .College of New York,' N.Y .^^wood Burns, 
Director. ~ 

42. Ibid. 

4>. Although the UL§ Program is a combined sl *~1itt£p.A,-J.D*' degree, a proto- 
type program could also be structured on a typ?cW seven-year basis 

44. ''Urban L£gal Studies Curriculum" The Max E. and Filomen M. Greenberg 
Center for Legal Education "and Urban Policy* Urban Legal Studies Program, 
City College of New York, N.Y. (31 August 1979). Haywood Burns, Director 

* a^id Leo*ra Mosston, Associate Director. 

45. Ibid. • p 
4§gjjee Chapter III of the Law School Admissions Study* 

47. "A Multi-Campus System in the 1980s," Report of the Jointf»lanning Commis- 
' . sion. University of California (September 1979), 4 . • 

48, Evans, "Applications and Admissions to ABA Accredited Law Schools. An 
Analysis of D&ta for tffe Class Entering in the Fall of 1976,'\in 3 (LSAC-77-1) 

O ' at 551, 5$6W(1977),. M . ' 
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49 Leora\fosston, Associate Director of the Urban Legal Studies Program "to 
9 Mexican American Legal Defense and Educational Fund, 6 December 1979 
City College of New York, N.Y., p. 3. 

o * ■ 

50. "The Urban Lawyer: A New Professional." 

51 Professor Haywood Burn's, Program Director, stated on 7 December 1979 at 
the Advisory Committee meeting to MALDEFs Law School Admissions Study 
that there are former ULS students currently studying law in diverse instb 

» tutions such as ^University of Southern California, Hastings^chool of Law, 
and*Rutgers University The majority of the ULS students, however, do not 
rfave the option, of applying for admission at law schools other than New York 

• Law School silfce they are not awarded their B.A degree until after>completion 
of the first 'year of law school at Ne*w York Law School. Some students, 
< hdwever, have, accelerated their undergraduate studies or have chosen to spend 
additional time at City College to satisfy all undergraduate requirementsprior 
to applying to la\V^chool. 

*52. Mosston to MALDEF.A December 1979. p. 3 

53. Ibid. 

54. Professor Haywood Burns speaking at the Advisory Committee meeting to 
MALDEF's Law School Admissions Study on 7 December 1979. 
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ized Selection Criteria 
and a Diverse Legal Profession 

Allan ISiairn, Learning Research Prefect, of the Public Interest 
Research Croup 

ETS and the Law School Admission Council claim that the 
LSAT is a tool of educational selection which significantly 
improves the prediction <j>f first year law school graduates. 
'While these claims should be analyzed* evaluation of the test 
* should not be confined by the terms of debate which its 
makers hav e chosen to justify its existence. The test should be 
evaluated in terms of what is actually affects. The rationality 
and equity of the fulf range of its impact should be carefully 
considered. 

What the LSAT actually affects is access to the nation's 
most powerful profession. By determining in significant 
measure who may become a lawyer in the United States the 
LSAT is directly involved in the distribution of power, in 
deciding w ho will run this country and who will be permitted 
to argue for justice on behalf of their people. 

The social process of sorting out those who will wield power 
from those who will submit tojt is typically slow and complex, 
extending throughout a person's childhood, adolescence and 
early adulthood and involving a host of economic, cultual, 
educational and political institutions. Among these institu- 
tions* theCSAT is distinguished by the quickness and deci- 
siveness with which it does its work.* Through the administration 
<^ Of 190 multiple-choice questions in 210 minutes, the LSAT 
can talce students whose more than 20 years of previous 
academic and occupational peformance have thus far placed 
them on an equal competitive footing and instantly sort 
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them into those whawill hate the opportunity to become 
lawyers and thosfe who will not. It does so with a pretense of 
impartiality, with the widely accepted and internalized image 
of being the objective national measure of potential for legal 
study, which makes its verdicts doubly potent. 

paper will attempt to briefly, consider The rational 
ocial function of this powerful institution. v 
A 

Barrier to the Bar 

Lawyers occupy two out of three U.S. Senate seats and half 
of the nation's highest governor's mansions. They constitute 
one of the highest paid professions in the coun^, with an 
average income greater than that of ninety-three percent of 
American earners. ^ 

ETS publications for prospective' law students emphasize 
the profession's strategic position. In the words of the Prelaw 
Handbook, "the lawyer can function. . .as social planner. In 
business, labor, personal, family and governmental affairs, 
the lawyer will usually be the one who builds the institutional 
framework/' The Handbook s exp\mns that the profession is 
looking for youth who "have driink rather freely of the best 
o"ur culture can pfovide" ancf who have a grasp of "the 
democratic process irj western societies (and) awareness of the 
moral values inherent in these processes." It finds them by 
means of the LSAT. 

By the early 1970s, shrewd corporate strategy had com- 
bined with demographic trends and bar association policies to 
place ETS in a position of power with little precedent in U.S. 
educational history; a single corporation, ETS, had become 
the primary arbiter of who would be permitted to enter the 
American legal profession, /^s any aspirjng lawyer would soon 
discover, the facts were inescapable: 4 * 

• Through the mid and late 1970s the number of applicants to 
U.S. law schools regularly exceeded the numbexof availa- 
ble places by a ratio of two to one. By 1973 the Association 
of Afnerican LTaw Schools noted, "for the first time i# the 
history of the United States legal education at every accre- 
dited law school denied admission to applicants whom it 
considered quaified for the study of law." 

>. 414 
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• Rejection from law school could therefore mean not jusl . 
exclusion from a particular institution, but from the legu}^ 1 
profession itself. "Law school admission officers, rather 
than bar examiners/' ABA Presiddnt-Elect Chesterfield 
Smith observed in 1973, "are in large measure picking out 
future lawyers/' * «. 

• ABA accreditation rules required law schools to screen 
their applicants with ^an acceptable test/' 

• The only national law school test available was the one that 
wa's recommended by name in the ABA accreditation rul^s:, 
the ETS Law School Admission Test (LSAT). 

• Thus, by 1979, each of tire 168 ABA accredited law schools 
used the LSAT to screen their applicants. 

• In additiQn, most of these law schools usedthe Law School 
Admission Council's validity study service to compute rela- 
tive weights for LSAT scores and prevfous grades in their 
admission index formulas. Individual law school validity 
studfes reviewed by David White suggest that most schools 
may be receiving formulas which weight the LSAT more 
heavily than previous grades. Thes* admission indices play 
crucial roles in admisston decisions. Indeed, an LSAC study 
cited by White found that the correlation between an 
applicant's admission index and their chances of being 
admitted was substantially stronger than the correlation 
between the admission index and first year grades, the 
criterion which the index was designed to predict. In other 
words, the index said more about the applicant's chances of " - 
getting in than it did about their ability to perform gnce 
admitted. 

"Admission to law school is the primary gateway to 
membership in the profession," Professor Millard Ruud of 
the LSAC has noted, "ancl a satisfactory LSAT score is 
essential to admission to law school.". 
FcSr many applicants, the LSAT has served not just as an 
m important factor in the admission decision but as an absolute 
prerequisite capable of negating a distinguished recgrd of 
prior academic performance. In 1976, the most recent ?ear for 
which compile figures are available, of the 1,728 applicants 
who had earned "A" averages in college but scored below 5(K) - 
on the LSAT, 872 of them, or slightly more than half, were 
• ' ejected by every accredited law school to which they applied, , 
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The Goal: Quality Representation for All , 

Since the LSAT helps determine who will become a law>er 
its function must be justified in terms of the ultimate professed 
goal of the legal profession: providing justice. The United 
States legal system is premised on the assumption that justice 
emerges through adversary proceedings, through the clash of 
competing interests represented by certified advocates. Such 
la system required that quality representation be available for 
/all parties. This concern is reflected in the profession's canons 
/ of ethics. It grows directly out of the traditional ideology of 
freedom and competition, Americans are taught from their 
earliest days th at you do not sit around and wait for economic 
reward or political justice to be handed down to you from 
some central authority above, instead, >ou stand on >our own 
two feet and go out and fight for it. In the economic arena this 
means the right to sell youF services where you choose. In the 
legal arena, it means the right to have a lawyer, r 

In recent years, there has been increasing recognition that 
in asociety of people with diverse backgrounds and interests, 
quality representation for all requires a diverse corps .of 
advocates. Justice Powell has offered a cautious recognition 
of this principle with his affirmation in Bakke that diverst> in 
the Student body is a legitimate and important goal for law 
school admissions policy. The American Bar Association and 
the Law School Admission Council went one step further in 
their brief in the Defunis case when they argued that the 
profession should have more lawyers from minority and lpw- 
incortie backgrounds because "clearly an unmet need for legal 
services exists in the poor and disadvantaged community/' 
But the real case for diversity in the profession is far more 
compelling than either of these arguments. It is not a matter of 
what the law schools want to achieve, or how the A£ A feels 
about the current distribution of services; it is a matter of 
defending and advancing the interests of the working people 
of this country, of the minority , low-income and working-class 
families who collectively make up the bulk of the w^qrk force . 
and the population but who hold a disproportionately small 
sliver of the economic wealth and political and legaltpower. 
Working-class, black, Latino, Asian and Native American 
people must be permitted to represent meir own interests in 
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the competition with the economic and social elite for control 
of the nation's resources and political priorities. This is fun- 
damental to our concept of democracy, competition and legal 
contest. 

Theoretically, in order to simply maintain the current dis- 
tribution of power, working-class and minority people would 
have to be represented proportionall> in the legal profession. 
In order to redress the inequities of that^distribution, in order 
to alter the status quo and compensate for their lack of 
resources, working-class and minority people would have to 
be over-represented. In fact, however, the situation is the 
opposite, a state of affairs which can onI> serve to preserve 
and exacerbate the unequal distribution of power which now 
gl^yails. 

The LSAT and the Social Profile of the Legal Profession 

The years prior to law school present a long gamut of 
obstacles which winnows out the children of less-than-privi- 
leged families. Many never make it through high school, let 
alone college or the financial demands of post-college educa- 
tion. But when applicants appear at the door of the law 
school, the process of winnowing is not yet complete. In its 
applicant pool, a law school is presented wth a certain profile. 
A certain percentage of its applicants will be from working* 
class and minority backgrounds and a certain percentage from 
elite white backgrounds. .The question on which the law 
schOols*must be evaluated is. how will that social profile look 
after their admissions process is finished s with it? What per- 
centage of non-elite students will be left? Will the law school 
have helped or hurt the goal of quality representation for all 
through diversity in the legal profession? 

The available evidence shows clearly that the answers to 
these questions will in large part turn on whether the law 
school factors the LSAT into their .admission process. 
Entering the LSAT into the admission index skews the social 
profile of the admitted class away from already underrepre- 
sented minorities and, apparently, working-class students. 
The more the school relies upon the LSAT the more minority 
and working class students they will cut out, the more elite 
white students they will let in, and the more the> will harm the 
q goal of quality representation for all. 
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The 1976 admission figures compiled by ETS illustrate this 
dramatically. If applicants had been selected without regard 
to race strictly on the basis of their college grades, 1,842 black 
students would have been admitted to at least one accredited 
law school. If selection had been done on the basis of LSAT 
scores, however, the number of .blacks accepted would have 
been slashed by more than half to 823. In other worcfe, more 
thaii 1000 prospective black lawyers who had defeated their 
white counterparts in competition based on four years of 
academic performance would have barred from the law on the 
basis of their LSAT scores. As it happened , the LSAT was not 
the only factor used in admission decisions, and many schools 
presumably took race into account. Yet despite these con- 
siderations, incorporation of the LSAT into the admissions 
process 'still resulted in the eiiminaion of 8.5 percent of the 
black applicant pool who had qualified for admission on the 
basis of their college grades. Use of the LSAT resulted in an 
actual loss of 145 prospective black lawyers who, though 
victorious in the competition for grades, were disqualified by 
190 multiple-choice questions. The figures indicate an identi- 
cal pattern for Chicano applicants. They show that even with^ 
the existence of special- jflmissions programs, the discrimi-* 
natory impact of the LSAT is so severe that in order to have 
chances of admission merely equal ^those of white students, 
minority applicants must earn higher college grades. Among 
applicants with GPAs of 3.25 or above 80* percent of the; 
whites, but only 77 percent of the Chicanos and 74 percent of 
the blacks were admitted to an accredited law.school. With a - 
GPA of 2.75 or above 68 percent of the whites^ 64 percent of 
the Chicanos, and 58 percem of the blacks were admitted. At 
each descending level of grades, smaller percentages of blacks 
and Chicanos than of whites were admitted. Among students 
with GPAs of 2.50 or above, the percentage of admitted . 
whites outstripped the percentage of admitted Chicanos 64 
percent to 56 percent ; only 51 percent of blacks with equiva- 
lent grades gained admission. 

' These figures not only rebut the prevailing myth that 
minority applicants must meet lower standards of achieve- 
ment to gain admission, but also illustrate the power of the 
LSAT to in significant part ne$te the gains won by minority 
students individually in achieving high grades, and collectively 
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in compelling the adoption of race-conscious admissions 
policies which still fail to adequately redress the inequitable 
odds created for minorities by the LSAT. 

Although there is less information available on the impact 
of the LSAT on white working-class applicants, there is 
reason to suspect a similar pattern. A 1973 LSAC study found 
that students of "high" socioeconomic status had a mean 
LSAT score about forjy points higher than those of "aver- 
age" background whp in turn ranked higher than the "low" 
status students by about thirty points. A number of studies 
have found that law school classes are significantly skewed 
toward overrepresentation'of wealthy families'^and under- 
representation of working-class and low-income families. 
Use of the LSAT in admission formulas can be expected to 
keep this pattern intact. 

In sum. the LSAT serves to skew the social profile of each 
year s entering law school class, and thereby, Ultimately, the 
legal profession, aw^y from diversity and toward an unequal 
and disproportionate distribution of legal representation. 

Confronting the Qnterion 

~Since diversity — i.e., giving people from all classes and 
^•ethnic groups the opportunity to represent themselves — is a 
requisite element of the ultimate professional goal of quality 
representation for all, how can the use of a test which system- 
atically undercuts diversity be justified? The only conceivable 
defense must rest on the second element of the ultimate goal: 
the quality of the representation provided. - 

If the goal has two elements, diversity and quality, and one 
of them is being harmed by use of the LSAT, this practice can 
only be defended by arguing that it provides a compensating 
gain on the other element — it mufct be argued that the LSAT 
offers a compensating gain in the quality of lawyers. 

Here we must confront an issue which ETS, the LSAC and 
the legal community have been sidestepping for years. Like it 
or not, the fact of the^atter is that the LSAT helps determine 
access to the legal profession. The test is only validated against 
the standard of first year law school grades (even here its 
utility has been questioned). Yet it is used to make decisions 
with ramifications far beyond the first year. Unless one argues 
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that performance in the first year of law school is a close proxy 
for performance throughout a legal career— which many 
would be reluctant to do— decisions to deny access to a legal 
career absem information with bearing on career perform- 
ance cannot be defended as rational. 

Defenders of the LSATmust decide what their criterion is 
and what law school admission policy is purporting to accom- 
plish. The LSAT either is or is not related to legal perform- 
ance. And the goal of the law schools either is or is not to 
maximize performance on the criterion of career legal success. 

In Qrder to defend the current system of using the LSAT to 
eliminate career opportunities one mtisl choose the affirm- 
ative in both cases, and say yes, the LSAT predicts career 
performance, and, yes, the goal is to^ maximize career per- 
formance. Both of these claims, however, lead to immediate 
empirical and logical difficulties. 

In order to say that fhe LSAT predicts career performance 
one must first overlook the fact that there is no reliable 
evidence to indicate that this is so. "There is no empirical 
evidence," noted a study in the legal journal Law and the . 
Social Order of a significant correlation between LSAT 
scores and probable success in the practice of law, indeed such 
evidence would be difficult to come by io light of the inherent 
' difficulty of empirically measuring success as a practitioner/' 
Barbara Lerner of ETS has even suggested that certain 
personal factors desirable in a legal practitioner may be 
negatively correlated with LSAT scores. One ETS study 
found sucl>a negative correlation between LSAT scores and 
the desire to make a contribution to knowledge or work with 
people in one's job. A 19^7 survey by the legal periodical/am 
• Doctor found that "One thing most of the respondents agree 
on is that the Law School Admission Test. . .is not a valid 
predictor of who will be a good lawyer and who won't. Only 16 
perceny^y that it is (62 percent say it isn't); and 22 percent 
don't know." 

To assert that the LSAT predicts career performance one 
must secondly argue that this academic aptitude test is capable • 
of doing what none of its counterparts have ever been adver- 
tised or found to be capable of doing. David McClelland and 
others have long criticized the lapk or relationship between 
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college and graduate school aptitude test scores and long term 
career accomplishment. Even-ETS state stiirectly that its tests 
make no such claim; as the SAT booklet puts it "no test 
predicts with any certainty 'success in lifeV" 

And finally, the proponent of the LSAT as a predictor of 
legal performance must also argue — as ETS does in relation to 
the criterion of first year grades — that working-class, black 
and Chicanp people will, on the whole, in fact be inferior 
lawyers. Just as ETS contends that group differences in test 
scores will later replicate themselves as group differences in 
first year grade performance, so must the defender of the long 
range predictive power of the LSAT posit a similar relation- 
ship between group membership and legal performance. In 
addition to being openly racist, such an argument would also 
be complicated by several facts. First, since the ABA and 
LSAC have already conceded membership in an ethnic 
minority or economically disadvantaged group' as an 
advantage in seeking to meet the legal needs of clients from 
such underrepresented groups, this advantage would have to 
be outweighed by some severe kiijd of incompetence which 
somehow made the client worse off for having received the 
lawyer's counsel at all. Second, this overriding irfBfcipetence 
wQjuld somehow have to have been able to pzsmtndetected 
through four years of college, three years K>f law school and 
the rigors of the bar exam, since no lawyer would be admitted 
to practice without first being certified by each of these 
institutions. And finally, this overriding, submerged incom- 
petence would have to be seen as detectable by the LSAT and 
only the LSAT (since it would have missed the notice of 
schools and bar examiners). These arguments are clearly 
untenable/Yet they are necessarily required to sustain the 
^ — proposition that the LSAT predicts career performance, a 
^ proposition which itself is necessarily required to sustain the 
current law school admission system. 

But this is not all. If one says that the LSAT predicts career 
performance , and also wishes to defend the use of the LSAT, 
Onl^must naturally say that the goal of the law school admis- 
sion process is to maximize standing on the criterion of career 
performance. (Otherwise, using a test which predicts per- 
formance would have little utility.) 
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But if one is prepared to make this statement about maxi- 
mizing performance on the criterion, they can nof at the same I 
time justify the current law school admission system. For 
although the current system does consistently~and system- 
atically screen out minority and working class people from the 
legal profession, it does not consistently and systematically 
maximize standing on the criterion of predicted performance 
as measured by LSAT scores. This may seem paradoxical at * 
first. But consider the following. According to Barbara 
Lerner: 

In l%\ the median LSAT score of students at 81 percent of the 
nation's law schools was below 485. In 1975, not one of the 128 ABA- y 
approved law schools had an entering, class with a-mean below 510. 
. Seventy percent of them had means between 572 and 693. What this 
means in compahtive terms is that most American lawyers and judges 1 - 
practicing today would never have gotten into law school at all if they 
had had to compete against the inflated standards which nowfgovern 
admission. (Emphasis added. ) 

<The converse of Lerner's observation is, of course, that 
many of the applicants now exclude^ from the law on the 
grounds that their LSAT scores do not show them to have 

^sufficient legal potential in fact have higher scores than many, 
perhaps the majority, of the attorneys now practicing, serving 
as judges, making up bar admission rules, and perhaps even 
sitting on law school admission committees. If one truly 
believes that the LSAT is in fact a predictor of le gal perform^ 
ance (as one roust to justify its use), how can, this state of 
affairs, where the purportedly more able are rejected and the 
purportedly less able are let loose to continue practicing on 
the populace, be defended? ' 

More pointedly, how can a profession which professed 
diversity as a basic element of its ultimlfe^fSal continue to 
work against diversity by excluding working-class, black and • 
Chicano applicants who have earned higher scores than lit- 
erally thousands of currently practicing white attorneys? This 
is not a hypothetical question. In 1961 an applicant scoring 
, above 485 would have been in the top half of his orjier class (in 
terms of LSAT) at 81 percent of law schools. Yet in 1976, 19 
percent of the black applicants who scored above 500-did not 

^-get^mitted to a single accredited law school. If the goal is to 
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maximize performance and the LSAT is the predictor of 
performance, how can the profession deny today's applicants 
access to the courtroom tQ argue against the earlier generation 
of attorneys who are purportedly — by the LSAT standard- 
less able than they are? 

If one asserts that the LSAT predicts performance and the 
goal of law schools is to admit the lawyers who will perform 
best, the current system cannot be rationally defended. Why 
keep out 500s when thousands of 485s and 425s are already 
practicing?^The rational maximization policy would be to 
admit the 500s and remove the 485s and 425s from practice. 
Under the current system students are excluded not because 
their LSAT was deemed too low for competent practice but 
simply because they happened to apply in the w rong year. If a 
• student with a score too low to be accepted today had applied 
years ago, or waited until the ratio of applicants to places, and 
thereby the effective cutoff score, fell in the future, he or she 
would be admitted. The current practice of sliding the effect- 
ive. admissions cutoff up and down the scale in response to 
outside demand factors cannot be rationally explained by a 
desire to maximize standing on the criterion. A rational 
maximization policy would be to set a high cutoff score and 
vary the numb^ of students admitted each year. If one year 
few students scored above the cutoff, few would be admitted 
to the legal profession. If in another year many scored high 
many would be admitted. What this would mean in practical 
terms is admitting the majority of candidates applying to law 
school "today and disbarring a substantial proportion of the 
currently practicing attorneys due to inferior legal aptitude. 

Anyone unwilling to take. this. §tep would be indicating 
that they are not serious about tKeir claim that the LSAT 
predicts performance and that the goal of the profession is to 
maximize the level of performance. , ^ 

Although the social function of the LSAT and the current 
law school admission process cannot be rationally, explained 
in these terms, there is another^explanation of its function 
which is quite coherent and logically consistent. That is that, 
whether purposefully or 'not, the LSAT serves to system- 
atically reserve .a disproportionate number of places in the 
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* legal profession for the children of society's elite, the number 
i Of places reserved for the elite increasing each time there is a 
generally perceived upsurge in the social and economic 
importance of the law. * 

Since the LSAT discriminates in such a fashion that at each 
higher score level the proportion of wbrking-class and 
minority applicants represented declines, the higher the 
effective LSAT cutoff set by the institution or the pFe^ssion 
as a^,whoje*r<he smalfqr the proportion of working-class and 
minority students— who^ gain access. Since demand for 
admission to law school fluctuates yearly so does the cutoff. In 
any period when the law is perceived as gaining in importance 
and more applicants seek tb'enter, the effective LSAT cutoff 
can be expected to rise, and thereby, the social profile of the 
entering class can be expected to skew further irtthe direction 
of the white elite. This is*a systematic e'ffect. Whenever the 
law is most in demand legal representation is most in demand, 
presumably. 
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